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IN THE COURT OF THE ADDL. CHIEF JUDICIAL MAGISTRATE
LAKHIMPUR, NORTH LAKHIMPUR

Present: Smt. Priyanka Hazarika Nair, AJS
Additional Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam.

(Date of Judgment: 17-09-2022)

(G.R. Case No. 339/2018)
North Lakhimpur P.S. Case No. 158/2018,

under section 448/354 IPC

COMPLAINANT STATE OF ASSAM
REPRESENTED BY Sri Ratul Dutta, Learned Asstt. P.P.
ACCUSED Sri Dipak Das
REPRESENTED BY Mr. Bulumoni Das, Learned Advocate

APPENDIX-13

Date of offence 11.02.2018

Date of FIR 11.02.2018

Date of Charge Sheet 19.04.2018

Date of Framing of Charges/offence explanation 11.05.2018

Date of commencement of evidence 08.10.2018

Date on which judgment is reserved Nil

Date of Judgment 17.09.2022

Date of the Sentencing Order, if any Nil
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Accused Details:

Rank of
the

Accused

Name
of

Accuse
d

Date of
Arrest

Date of
Releas
e on
Bail

Offences
charged

with

Whether
Acquitted

or
convicted

Sentence
Imposed

Period of
Detention
Undergone
during Trial
for purpose
of Sec. 428

Cr.P.C.

A1 Sri
Dipak
Das

12.02.18 04.05.
18

Sec.
448/354
IPC

Acquitted Nil P.O.D- 82
days

J  U  D  G  M  E  N  T

PROSECUTION’S CASE IN BRIEF:

1. The encapsulated version of the prosecution case

is that the informant, Smt. Jinumoni Gogoi had, on

11.02.2018 lodged an ejahar before the Officer-In-Charge of

North Lakhimpur Police Station stating inter alia that on

11.02.2018 at about 10.00 A.M, the accused person, taking

advantage of absence of informant’s husband, had entered

into her house and committed rape upon her by tying her

hands and legs as a result of which she had sustained

injuries on various parts of her body. It is further reported

that the nephew of the informant had seen the incident and

raised hue and cry and the nearby people gathered there

and had caught the accused. Hence, this case.
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2. Upon receipt of the F.I.R, a case being numbered

as North Lakhimpur P.S Case No. 158/18 was registered.

After investigation, the Investigating Officer(hereinafter

referred to as the I.O) of the case had submitted charge

sheet against accused person, Sri Dipak Das (A1), for the

offence punishable under section 448/354 of I.P.C. Copies

of relevant documents were furnished to the accused Dipak

Das u/s 207 Cr.P.C. Considering the relevant documents and

after hearing both the parties, the charge was framed and

the contents of charge u/s 448/354 of IPC were read over

and explained to the accused, to which he pleaded not

guilty and stood to face the trial.

3. The prosecution in support of its case had

examined six witnesses whereas the accused did not

examine any witness in support of their defence. The

accused was examined u/s 313 of Cr.P.C. Defence case is of

total denial as it reveals from the statements made by

accused and the tenor of cross-examination of prosecution

witnesses by defence. I have heard the Learned Counsels

for both the parties.

4. Upon hearing and on perusal of record, I have

framed the following points for determination-

POINTS FOR DETERMINATION:

(i) Whether the accused, on 11.02.2018 at about

10.00 A.M, had trespassed into the dwelling house

of informant with the intent to commit an offence,
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and thereby committed an offence punishable u/s

448 of I.P.C?

(ii) Whether the accused, on 11.02.2018 at about

10.00 A.M, had outraged the modesty of the

informant, and thereby committed an offence

punishable u/s 354 of I.P.C?

DISCUSSION OF EVIDENCE, DECISION AND

REASONS THEREOF:

POINT NO. 1 and 2:

5. For the sake of convenience and brevity and also

because points No. 1 and 2 are inter-connected, hence

they are taken up herein together for discussion & decision

as follows:

6. As regards the aforesaid points for determination,

informant Smt. Jinumoni Gogoi as P.W-1 had deposed

in her evidence-in-chief that she knows the accused since

the day of the alleged incident. She had deposed that

about seven months back one day at about 12.00 P.M, the

accused had come to her house and had asked for water.

Accordingly, she gave water to drink to the accused

person. Thereafter, the accused gagged informant’s mouth

and caught hold of her hair and neck and forced her to the

ground and bit her over her left cheek. The accused

misbehaved with the informant, caught hold of her breast

and also pulled her ‘Mekhela’. Thereafter, when she raised

hue and cry, her sister-in-law, Kalpana Gogoi, and her
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nephew, Sumi Gogoi, came to the place of occurrence and

saw the accused at the place of occurrence and thereafter

they assaulted him. She further deposed that thereafter

she went to the police station and had lodged this case

against the accused.

During her cross-examination, P.W-1 had admitted that

she wanted to compromise the case. P.W-1 further

deposed that her husband had a good relation with the

accused. P.W-1 had further admitted that on the day of

occurrence, the accused and her husband were having a

party at the F.C.I Godown and also that the accused had

given some money to her husband prior to the alleged

incident. P.W-1 had denied that her husband took Rs.

10,000/- from the accused. P.W-1 had deposed that she

does not know whether her husband had sent the accused

to her house to bring back the money. P.W-1 had stated

that after about 10-15 minutes of the arrival of the

accused, her husband came and went back with the

accused after drinking water. P.W-1 had admitted that she

is a physically and mentally ill person and sometimes she

forgets things. P.W-1 had admitted that they had a good

relation with the accused person. P.W-1 had denied that

she had not stated in her statement recorded by the I.O

u/s 161 Cr.P.C the things which she had deposed in her

examination-in-chief. P.W-1 had denied that she had not

stated in her statement before I.O u/s 161 Cr.P.C about

the time of incident and about the fact that the accused
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had forced her to the floor and misbehaved with her. P.W-

1 had admitted that she did not state before I.O in her

statement/s 161 Cr.P.C that the accused had caught hold

of her breast and that Kalpana Gogoi and Sumi Gogoi had

come to the place of occurrence upon hearing her hue and

cry. P.W-1 had also admitted that she had not stated in her

statement before I.O and also in her ejahar that the

accused had pulled her ‘Mekhela’ and that the accused was

beaten up by Sumi Gogoi and Kalpana Gogoi. P.W-1 had

deposed that her husband and the accused had a quarrel

regarding the money on the road.

7. P.W-2, Smt. Pragyamoni Gogoi, had deposed

in her examination-in-chief that the informant is her

mother and she knows the accused. P.W-2 had deposed

that about 2-3 years back one day while she was taking

bath in the bathroom, at that time, the accused had come

to their house and gagged her mother’s mouth and tried to

assault her mother, which was informed by her sister,

Rashmi Gogoi. Thereafter, the accused was caught and he

was beaten up. Thereafter, her mother had lodged this

case against the accused person. P.W-2 had further

testified that blood was oozing out from her mother’s

mouth and the villagers had gathered at the place of

occurrence.

During her cross-examination, P.W-2 had denied that she

had not stated in her statement recorded u/s 161 Cr.P.C

that she had mentioned the time of alleged occurrence as
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11.00 A.M and also that at that time of the incident she

was in the bathroom and that the accused had gagged her

mother’s mouth and her mother was bleeding. P.W-2 had

further deposed that at the time of occurrence, she was

not present in her house and she had heard about the

alleged incident from others and had not seen the

occurrence.

8. P.W-3, Smt. Pinki Gogoi, had deposed in her

examination-in-chief that about four years back one day in

the daytime, she had seen the accused in the house of

informant and had also seen the accused force the

informant to the ground and he also tried to strangulate

her with a jumper (sweatshirt). Thereafter, she further

deposed that she had called her aunt, Lukumoni Gogoi,

and said Lukumoni Gogoi rescued the informant.

Thereafter, Lukumoni Gogoi informed about the incident to

her husband, Akon Gogoi, and accordingly, Akon Gogoi

caught the accused and tied him in their courtyard. P.W-3

had deposed that the accused had threatened that he will

harm all the ladies member of their family.

During her cross-examination, P.W-3 had denied that she

had not seen the alleged occurrence. P.W-3 had deposed

that she had not stated before that I.O as to what kind of

“Beya kaam”( bad activity) accused was doing at the time

of incident. P.W-3 had further denied that she deposed

falsely that she had seen the accused force the informant

to the ground and strangulate her with a jumper. P.W-3
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had denied that she had not stated before police in her

statement recorded u/s 161 Cr.P.C that “she had seen the

accused in the house of informant and had also seen the

accused force the informant to the ground and accused

trying to strangulate her with a jumper (sweatshirt).

Thereafter, she/PW-3 called her aunt, Lukumoni Gogoi,

and said Lukumoni Gogoi rescued the informant and

Lukumoni Gogoi thereafter had informed about the incident

to her husband Akon Gogoi and accordingly, Akon Gogoi

caught the accused and tied him in their courtyard and

that the accused had threatened that he will harm all the

lady members of their family.” P.W-3 stated that she had

not seen the seized footwear and cap of the accused

person in the court. P.W-3 had further deposed that she

does not know about any loan being taken by the

informant and her husband from the accused.

9. P.W-4, Smt. Kalpana Gogoi, had deposed in her

examination-in-chief that about six months back one day

during the daytime she heard hue and cry from her house

and accordingly went to her house and saw blood oozing

out from the face of informant. Then the informant told her

that the accused scratched her mouth and face with nails.

P.W-4 had further stated that at that time one Lukumoni

Gogoi also visited the place of occurrence upon hearing

hue and cry. Thereafter, they informed the matter to the

villagers and accordingly, the villagers had informed the
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matter to police and public caught the accused and tied

him in their house.

During her cross-examination, P.W-4 had denied that she

had not stated in her statement before the I.O recorded

u/s 161 Cr.P.C that “about six months back one day during

daytime she had heard hue and cry from her house and

accordingly went to her house and saw blood oozing out

from the face of informant. Then the informant told her

that the accused scratched her mouth and face with nails.

PW-4 had further stated that at that time one Lukumoni

Gogoi also visited the place of occurrence upon hearing

hue and cry. Thereafter, they informed the matter to the

villagers and accordingly, the villagers informed the matter

to police and public caught the accused and tied him in

their house.” P.W-4 had deposed that at the time of

alleged incident, she was taking bath in the nearby river.

P.W-4 had deposed that she had seen the occurrence

herself. P.W-4 had deposed that the informant Smt.

Jinumoni Gogoi is a mentally ill person.

10. P.W-5, Sri Kanai Saikia, who investigated the

matter had deposed in his evidence that on 11.02.2018,

while he was posted as an Attached Officer in the North

Lakhimpur Police Station, on that day one Jinumoni Gogoi

had lodged an F.I.R before the Officer-in Charge of North

Lakhimpur Police station. Accordingly, the Officer-in Charge

of North Lakhimpur Police Station had registered a case

being numbered as North Lakhimpur P.S Case No. 158/18
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and had entrusted him to investigate the matter.

Accordingly, he had investigated the case and on

24.03.2018 he had submitted charge-sheet against the

accused Dipak Das u/s 448/354 of I.P.C.

During his cross-examination, P.W-5 had deposed that the

F.I.R was filed on 11.02.2018 at about 2.00 P.M and the

incident took place on the same day at about 10.00 A.M.

P.W-5 had admitted that as per the F.I.R no incident had

taken place at 12.00 PM. P.W-5 had admitted that he had

not recorded the statement of Nakul Gogoi, Mon Gogoi, Ilu

Gogoi and Debajit Gogoi, whose residences were shown

near the place of occurrence in the sketch map prepared

by him. P.W-5 had further deposed that he had sent the

victim for medical examination on 11.02.2018. P.W-5 had

admitted that he had not seized any clothes of informant

from the place of occurrence.

P.W-5 had confirmed that the informant/P.W-1 had not

deposed before him that “the accused came to her house

and asked for water and then the accused grabbed her

face, neck and hair and that the accused put her down on

the ground, and that the accused had fondled her breast

and pulled her ‘Mekhela’.”

P.W-5 had further confirmed that the informant/P.W-1 had

not stated before him in her statement u/s 161 Cr.P.C that

“she raised hue and cry and then Kalpana Gogoi and Sumi

Gogoi came to the place of occurrence and saw the
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accused and accordingly caught the accused and assaulted

the accused.”

P.W-5 had confirmed that P.W-2 had not stated in the

statement u/s 161 Cr.P.C that “the accused had grabbed

the face of informant as a result of which she was

bleeding.”

P.W-5 had confirmed that the P.W-3 had not stated before

him in the statement u/s 161 Cr.P.C as to what kind of

‘Beya kaam’(bad activity) was committed by the accused

with the informant at the time of alleged occurrence.

P.W-5 had further confirmed that the P.W-3 had not stated

before him in the statement u/s 161 Cr.P.C that when

police reached the place of occurrence, the ladies member

of their family were assaulting the accused. P.W-5 had

admitted that he had not seized any footwear and cap of

the accused from the place of occurrence as alleged by

PW-3.

P.W-5 had confirmed that P.W-4 had not stated before him

in the statement u/s 161 Cr.P.C that “at the time of alleged

occurrence, she was in the river near her house and upon

hearing hue and cry she went to the place of occurrence

and saw blood oozing out from the mouth of the

informant.” P.W-5 had also confirmed that P.W-4 had not

stated before him in the stamen u/s 161 Cr.P.C that “the

accused scratched the face of informant by his nails.” P.W-

5 in fact deposed stating that P.W-4 had stated before him

that she had not seen the alleged occurrence and she does
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not know the name of the accused person. P.W-5 had

admitted that he had not made any prayer to record the

statement of the victim u/s 164 Cr.P.C.

11. P.W-6, Dr. (Mrs) Mouchumi Saikia, who

conducted the medical examination of the victim/informant

had deposed in her examination-in-chief that on

11.02.2018, while she was posted at North Lakhimpur Civil

Hospital as Sr. Medical and Health Officer, on that day, she

had examined one Smt. Jinumoni Gogoi. According to her,

the relevant medical history was that one unknown person

came to informant’s house and forcefully assaulted her and

tried to commit sexual harassment upon her, as a result of

which she raised hue and cry and accordingly her family

members rescued her. P.W-6 has opined that no sign of

recent sexual intercourse was found on examination and

no obvious external injury was found in any body part.

12. In case of any sexual offence or offences alleging

the outraging of modesty of a woman is involved, the best

and most vital witness is the victim lady herself. So let us

first delve into the evidence of P.W-1/victim lady. P.W-1

had alleged in her ejahar that the accused person had

entered into her house and committed rape upon her by

tying her hands and legs as a result of which she had

sustained injuries on various parts of her body. The

testimony of P.W-1/informant/victim lady is somewhat self

contradictory and confusing raising a serious doubt about

the genuineness of her version. She in her examination-in-
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chief had stated that she had known the accused person

from the day of the alleged incident only. During her

medical examination she/P.W-1 had also mentioned before

P.W-6 (M.O) that some unknown person had forcefully

assaulted her and tried to commit sexual harassment upon

her. However, in her cross examination upon being asked

by the defence side, she admitted that her husband had a

good relation with the accused and had further admitted

that on the day of occurrence, the accused and her

husband were having a party at the F.C.I Godown and also

that the accused had given some money to her husband

prior to the alleged incident. She had deposed that the

accused person had bit her on her left cheek as a result of

which she sustained injuries but no such external injury on

her cheek or any other part of her body was found by P.W-

6 during her medical examination which was done on the

very same day of the alleged incident. Moreover, there are

lot of material contradictions between her testimony in the

Court and her statement before the I.O u/s 161 Cr.P.C

which was confirmed by the I.O/P.W-5. P.W-5 had

confirmed in his testimony that P.W-1 had not stated in her

statement u/s 161 Cr.P.C that “the accused came to her

house and asked for water and then the accused grabbed

her face, neck and hair and that the accused put her down

on the ground, and that the accused had fondled her

breast and pulled her ‘Mekhela’.” He further confirmed that

the P.W-1 had also not stated before him that “she raised
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hue and cry and then Kalpana Gogoi and Sumi Gogoi came

to the place of occurrence and saw the accused and

accordingly caught the accused and assaulted the

accused”. Therefore considering all the inconsistencies and

material contradictions, I am of the opinion that the

testimony of P.W-1 is not completely reliable and needs

further corroboration.

13. P.W-2 had deposed that at the time of the alleged

incident she was taking bath in the bathroom at that time,

the accused had come to their house and gagged her

mother’s mouth and tried to assault her mother, which was

informed by her sister, Rashmi Gogoi. Thereafter, the

accused was caught and he was beaten up. But P.W-5 had

confirmed that none of the above mentioned things were

stated by the said P.W in her statement u/s 161 Cr.P.C

thereby rendering her testimony unreliable as well. P.W-3

had deposed that P.W-3, Smt. Pinki Gogoi, had deposed

in her examination-in-chief that about four years back one

day in the daytime, she had seen the accused in the house

of informant and had also seen the accused force the

informant to the ground and he also tried to strangulate

her with a jumper (sweatshirt).But P.W-5 had confirmed

that she had not mentioned anything as mentioned in her

testimony in her statement u/s 161 Cr.P.C. about six

months back one day during the daytime she heard hue

and cry from her house and accordingly went to her house

and saw blood oozing out from the face of informant. Then
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the informant told her that the accused scratched her

mouth and face with nails. But similarly as with other P.Ws,

P.W-5 had confirmed that none of the above mentioned

things were stated by the said P.W-4 in her statement u/s

161 Cr.P.C. Therefore, it is crystal clear that the

testimonies of P.W-2, P.W-3 and P.W-4 are all product of

well conjured afterthought. What requires to be highlighted

in this case is the medical evidence. The Medical Report

showed neither any signs of any recent sexual intercourse

nor any signs of external injury on the body of P.W-1.

Moreover, it is seen that all the P.Ws which are examined

in this case are all relatives of the informant and as the I.O

had admitted in his cross examination, he had neither

examined nor cited any of the neighbours of the said

informant as witness in this case.

14. Therefore, since the standard of proof in criminal

cases is very strict and the prosecution has to prove the

ingredients of the charges beyond reasonable doubts, I

hereby conclude that considering all the evidence on

record, the prosecution has failed to bring home the guilt

of the accused person u/s 448/354 IPC.

ORDER

15. Considering all the evidence on record and the

preceding discussion and decision, I hereby acquit the

accused, Sri Dipak Das, from the instant case from charge

u/s 448/354 I.P.C.
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16. The bail bond of the accused shall remain in force

for next six months adhering to Section 437A Cr.P.C.

The judgment is pronounced in open Court today

under my hand and seal of this Court on this 17th day of

September, 2022.

The case is accordingly disposed of.

Smt. Priyanka Hazarika Nair
Addl. Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur
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APPENDIX – 14

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A.  Prosecution:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

PW1 Smt. Jinumoni Gogoi Informant

PW2 Smt. Pragyamoni

Gogoi

Other witness

PW3 Smt. Pinki Gogoi Other witness

PW4 Smt. Kalpana Gogoi Eye witness

PW5 Sri Kanai Saikia Police witness

PW6 Dr. Mouchimi Saikia Medical witness

B.  Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

DW1 Nil

DW2 Nil

C.  Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)
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CW1 Nil Nil

CW2 Nil Nil

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS

A. Prosecution:

Sr.
No.

Exhibit
Number

Description

1 Exhibit P-1/PW1 Ejahar

2 Exhibit P-1(1) Signature of pw1

3 Exhibit P-2 Sketch map

4 Exhibit P-3 Charge-sheet

5 Exhibit P-4 Medical report

B. Defence:

Sr.
No.

Exhibit Number Description

1 Exhibit D-1/DW-1 Nil

2 Exhibit D-2/DW-2 Nil

C. Court Exhibits:

Sr.
No.

Exhibit Number Description

1 Exhibit C-1/CW-1 Nil

2 Exhibit C-2/CW-2 Nil

D. Material Objects:

Sr.
No.

Exhibit
Number

Description

1 MO1 Nil
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2 MO2 Nil

Priyanka Hazarika Nair
Addl. Chief Judicial Magistrate

Lakhimpur, North Lakhimpur


