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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE
LAKHIMPUR, NORTH LAKHIMPUR

Present: Smt. Priyanka Hazarika Nair, AJS
Additional Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur,Assam

(Date of Judgment: 01-07-2022)

(G.R. Case No. 2594/2016)
Bihpuria P.S. Case No. 745/2016,

under section 379/411 IPC

COMPLAINANT STATE OF ASSAM
REPRESENTED BY Sri Ratul Dutta, Learned Asstt. P.P.
ACCUSED Sri Attu Thapa
REPRESENTED BY Mr. D. Pokhrel, Ld. Legal Aid Advocate

APPENDIX-13

Date of offence 06.10.2016

Date of FIR 08.10.2016

Date of Charge Sheet 31.10.2016

Date of Framing of Charge/offence
explanation

25.10.2019

Date of commencement of evidence 06.12.2019

Date on which judgment is
reserved/Argument date

17.06.2022

Date of Judgment 01.07.2022

Date of the Sentencing Order, if any Nil
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Accused Details:

Rank of
the

Accused

Name of
Accused

Date
of

Arrest

Date of
Release
on Bail

Offences
charged

with

Whether
Acquitted

or
convicted

Sentenc
e

Impose
d

Period of
Detention
Undergone
during Trial
for purpose
of Sec. 428

Cr.P.C.

A1 Sri Attu
Thapa

09.10.
2016

09.12.2
016

Sec.
379/411
IPC

Acquitted Nil 60 days

J  U  D  G  M  E  N  T

PROSECUTION’S CASE IN BRIEF:

1. The encapsulated version of the prosecution case

is that the informant, Sri Upen Saikia had, on 09.10.2016

lodged an ejahar before the In-Charge of Banderdewa

Police Out-post stating inter alia that on 06.10.2016, the

informant had kept a pair of ox belonging to his neighbour

Sri Mulya Singh Kumbang, tied in his cow shed to plough his

paddy on the next morning. Thereafter, at about 11.00 PM,

the informant saw that one of those oxen was missing from

his cowshed. Then, the informant suspected that the same

may have been stolen. Thereafter, the informant started to

search for that ox, and thereafter, he came to know that an

ox along with a thief is being detained in the Laluk Police

Station. Accordingly, the informant went to Laluk Police
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Station and identified the said ox and there he came to

know that the ox was stolen by the accused Sri Atu Thapa.

Hence, this case.

2. On receipt of the F.I.R, a case being numbered as

Bihpuria P.S Case No. 745/16 was registered. After

investigation, I.O of the case submitted charge sheet

against accused, Sri Attu Thapa (A1), for the offence

punishable under section 379/411 of I.P.C. Copies of

relevant documents were furnished to the accused person

u/s 207 Cr.P.C. Considering the relevant documents and

after hearing both the parties, the charge was accordingly

framed u/s 379/411 of IPC against the said accused person

and the contents of the charge u/s 379/411 of IPC were

read over and explained to the accused, to which he

pleaded not guilty and stood to face the trial.

3. The prosecution in support of its case examined seven

witnesses whereas the accused did not examine any witness

in support of their defence. The accused was examined u/s

313 of Cr.P.C. Defence case is of total denial as it reveals

from the statements made by accused and the tenor of

cross-examination of prosecution witnesses by defence. I

have heard the learned counsel for both the parties.

4. Upon hearing and on perusal of record I have framed

the following points for determination-
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POINTS FOR DETERMINATION:

(i) Whether the accused, on 06.10.2016,

dishonestly took away an ox belonging to

informant’s neighbour Sri Mulya Singh Kumbang,

without his consent, and thereby committed an

offence punishable u/s 379 of IPC?

(ii) Whether the accused, on 06.10.2016,

dishonestly retained or received a stolen cow,

knowing or having reason to believe the same to be

stolen, and thereby committed an offence

punishable u/s 411 of IPC?

DISCUSSION OF EVIDENCE, DECISION AND

REASONS THEREOF:

POINT NO. 1 and 2:

5. For the sake of convenience and as because point

No. 1 and 2 are inter-connected, hence they are taken up

herein together for discussion & decision as follows:

6. As regards the aforesaid points for determination,

the informant Sri Upen Saikia as PW-1 in his evidence-in-

chief has stated that about three years back on a day at

about 10.00 PM, he/PW-1 saw that one of his cow/ox was

missing from his house. Thereafter, after about 2-3 days,

while the informant went towards Narayanpur for

searching the said stolen cow, he had come to know that
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his cow was detained in Laluk police station. Then the

informant went to Banderdewa out-post to take possession

of that cow. Accordingly, police gave zimma of said cow to

the informant in presence of VDP. Exhibit-1 is the FIR and

Exhibit-1(1) is his signature.

In his cross examination, he had deposed that he does not

know as to who had stolen away the cow.

7. PW-2, Sri Rupeswar Dutta, had deposed in his

evidence that in the year 2016 on a day, during night

hours, a cow of informant was stolen. Thereafter, on the

next day, P.W-2 along with the informant, had gone for

searching the said cow, but they did not find the same.

Thereafter, on the following day they came to know that a

while colour cow was kept detained in Laluk police station.

Thereafter, PW-2, informant and many other co-villagers

went to Laluk police station and accordingly the informant

took possession of his said cow.

In his cross examination, he had deposed that he does not

know who had committed the theft of the said cow from

the informant.

8. P.W-3, Sri Joyram Kumbang, has deposed in his

evidence that about five years back on a day, the

informant took his bullock for ploughing his paddy land. In

the night, the said bullock was stolen from the house of

the informant. Thereafter, they searched for the said
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bullock but could not trace it out. Thus the informant had

lodged an FIR at the Banderdewa Police Outpost.

Thereafter, they came to know that the said bullock was

recovered by the Laluk police and was kept at the Laluk

police station. Accordingly, they went to Laluk police

station and after verification, police handed it over to

him/PW-3. Thereafter, police of Banderdewa police

Outpost asked them to produce the said bullock before

Banderdewa Outpost and accordingly then took the said

bullock to Banderdewa Outpost and after verification,

police of Banderdewa police Outpost handed the said

bullock to him/P.W-3. P.W-3 has further stated that the

Laluk police earlier told them that the accused was taking

away the said bullock in the village and the villagers had

caught him and handed him over to the police along with

the said bullock.

In his cross examination, he had deposed that he does not

know as to who had committed the theft of his bullock.

9. P.W-4, Sri Xavier Kawa @ Jopis Kawa, had

deposed in his evidence that in the year 2016, 3 days prior

to Durga Puja, on day at about 4.30 AM, while he along

with his brother were going for morning walk, they had

seen the accused person chasing a cow. They asked the

accused that where he is taking the cow upon which the

accused replied them that he was taking the said cow to

Bongalmora. But after some time, they saw that the



7 G.R CASE NO. 2594 OF 2016

accused chasing the cow towards Tunijan Railway Station.

At that time they got suspicious of the accused, as the

road of Tunijan and Bongalmora is different, and

accordingly they apprehended the accused and informed

the matter to VDP.

In his cross examination, he had admitted that he had not

stated before the I.O in his statement u/s 161 Cr.P.C that

“in the year 2016, 3 days prior to Durga Puja, on day at

about 4.30 AM, while he along with his brother were going

for morning walk, they had seen the accused person

chasing a cow. They asked the accused that where he is

taking the cow upon which the accused replied them that

he was taking the said cow to Bongalmora. But after some

time, they saw that the accused chasing the cow towards

Tunijan Railway Station. At that time they got suspicious of

the accused, as the road of Tunijan and Bongalmora is

different, and accordingly they apprehended the accused

and informed the matter to VDP.”

10. P.W-5, Sri Mulya Singh Kumbang, had deposed in

his evidence that about six years back on a day, the

informant had taken his two bullocks for ploughing his

paddy land and out of those two bullocks, one bullock was

stolen by somebody. Later on, police of Laluk police station

recovered the said stolen bullock.

In his cross examination, he had deposed that he does not

know as to who had committed the said theft.
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11. P.W-6, Sri Premchuk Barla, had deposed in his

evidence that on 07.10.2016, during morning hours, while

one of his co-villager Sri Bijay Tapna was going for

morning walk, he saw the accused chasing a cow and on

asking about the same, he came to know that the accused

has no documents of the said cow. Accordingly, Bijay

Tapna informed the matter to VDP. Thereafter, VDP

informed the matter to police and police seized the said

cow.

In his cross examination, he had deposed that he had not

apprehended the accused person. He further deposed that

he does not know if the cow was accused person’s own

cow or some stolen cow.

12. P.W-7, Sri Manmohan Das, had deposed in his

evidence that about 6-7 years back, on a day in the

morning hours, while he/PW-7 was walking in the road of

Tunijan, at that time, he came to know that a boy was

apprehended along with a cow. Thereafter, he went there

and asked the accused about the cow. The accused

informed them that he was taking the said cow to his

sister’s house situated at Kasojuli. The accused failed to

saw any ownership documents of the said cow, as a result

of which they suspected the accused and handed him to

VDP. Thereafter, VDP informed the matter to police and

accordingly police apprehended the accused and seized the
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said cow. He deposed that he does not remember the face

of the person from whom the cow was found.

13. Considering the evidence on record, it appears that

P.W-1 had taken the cow from P.W-5 for ploughing his

paddy field which was allegedly stolen from the cowshed of

P.W-1. P.W-1, P.W-2, P.W-3 and P.W-5 had deposed that

they do not know who had committed the said theft. P.W-4

had deposed in his examination in chief that he had seen

the accused person chasing the cow and taking the cow

away after which he had apprehended him and informed

the VDP.  But the said P.W-4 himself admitted that he had

not stated any of the above stated facts before the I.O in

his statement u/s 161 Cr.P.C culminating into raising a

cloud of doubt about the veracity of the said witness and

the truthfulness of his testimony. Therefore, the testimony

of P.W-4 cannot be entirely relied upon and needs to be

further corroborated. Moreover, the testimonies of P.W-4

and P.W-7 are quite contradictory wherein P.W-4 had

stated that he had apprehended the accused with the cow

and P.W-7 had apprehended that he had apprehended the

accused with the cow and informed VDP. But it is worthy to

highlight here that none of the above named P.Ws had

mentioned about the presence of the other i.e., P.W-4 had

not mentioned about the presence of P.W-7 in his

testimony and P.W-7 had not mentioned about P.W-4’s

presence at the place of occurrence at the time of the
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alleged apprehension of the accused with the cow. In

event of both the testimonies of P.W-4 and P.W-7

remaining uncorroborated, their testimonies cannot be

relied upon for convicting the accused u/s 379/411 IPC.

14. Situated thus, it can be deduced that the prosecution

has failed to prove the guilt of the accused person u/s

379/411 IPC beyond all reasonable doubts and therefore

the accused person definitely deserves the benefit of

doubt.

O R D E R

15. Since the prosecution has failed to establish the

guilt of the accused person u/s 379/411 IPC beyond all

reasonable doubts, the accused, Sri Attu Thapa, is hereby

acquitted in the instant case.

16. The accused shall be set at liberty forthwith.

The judgment is delivered under my hand and seal of

this Court on the 1st day of July, 2022.

The case is accordingly disposed of on contest.

Priyanka Hazarika Nair
Addl. Chief Judicial Magistrate
Lakhimpur, North Lakhimpur.
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APPENDIX – 14

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A.  Prosecution:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

PW1 Sri Upen Saikia INFORMANT

PW2 Sri Rupeswar Dutta OTHER WITNESS

PW3 Sri Joyram Kumbang OTHER WITNESS

PW4 Sri Xavier Kawa @

Jopis Kawa

OTHER WITNESS

PW5 Sri Mulya Singh

Kumbang

OTHER WITNESS

PW6 Sri Premchuk Barla OTHER WITNESS

PW7 Sri Manmohan Das OTHER WITNESS

B.  Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

DW1 Nil

DW2 Nil
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C.  Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

CW1 Nil Nil

CW2 Nil Nil

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS

A. Prosecution:

Sr.
No.

Exhibit
Number

Description

1 Exhibit P-1/PW1 EJAHAR

2 Exhibit P-1(1) SIGNATURE OF PW1

3 Exhibit P-2 SEIZURE LIST

B. Defence:

Sr.
No.

Exhibit Number Description

1 Exhibit D-1/DW-1 Nil

2 Exhibit D-2/DW-2 Nil

C. Court Exhibits:

Sr.
No.

Exhibit Number Description

1 Exhibit C-1/CW-1 Nil

2 Exhibit C-2/CW-2 Nil

D. Material Objects:
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Sr.
No.

Exhibit
Number

Description

1 MO1 Nil

2 MO2 Nil

Smt. Priyanka Hazarika Nair
Addl. Chief Judicial Magistrate
Lakhimpur, North Lakhimpur


