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JUDGMENT

1. The  instant  Criminal  Appeal  is  preferred

against the impugned Judgment & Order dated

30.09.2019  passed  by  the  learned  Chief

Judicial  Magistrate,  Lakhimpur,  North

Lakhimpur,  in  GR  Case  No.1402/2016,  by

which the accused person was convicted u/s

448 of I.P.C. to undergo Rigorous Imprisonment

for a period of 6 (six) months and also to pay a

fine of Rs.1,000/- (Rupees One Thousand) and

in default, to suffer Rigorous Imprisonment for

a further  period of  30 (Thirty)  days.  Further,

the accused/ appellant is convicted  u/s 354  of

I.P.C. to undergo Rigorous Imprisonment for a

period of 1 (one) year and also to pay a fine of

Rs.1,000/- (Rupees One Thousand) only, and in

default, to suffer Rigorous Imprisonment for a

further period of 30 (thirty) days.

2. The  prosecution  case  in  brief  is  that  on

09.06.2016, informant P.W.-1 lodged an ejahar

with  the  Officer-in-Charge  of  the  Panigaon

Police Station alleging that on 08.06.2016 she

had gone to the house of her brother-in-law Sri

Jan  Das  of  their  same  village  and  at  about

11.15  pm,  taking  advantage  of  absence  of

male  member,  accused  pretending  to  meet

her brother-in-law, entered the house by
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pushing the tin door. She told the accused that

her brother in law was not present at home. It

is  alleged  that  Accused  picked  up  her  three

months old baby from her lap and keeping the

said baby on the bed, got hold of her and tried

to commit rape on her. Hearing  hue and cry,

P.W.-2 came running from the adjacent room

and tried  to  catch  the  accused,  but  he  fled

away from there.

3. After receiving the ejahar, the Officer-in-charge

of  Panigaon Police Station,  registered a  case

vide  Panigaon  P.S  Case  No.  60/2016  under

section 448/376/511 of the Indian Penal Code

and  got  the  investigation  into  the  case

commenced.  The  investigating  officer,  after

completing  the  investigation,  submitted

charge-sheet under section 354 of the Indian

Penal  Code against  accused person to  stand

trial in the Court.

4. On receipt of the charge-sheet, cognizance of

the  offence  under  section  354  of  the  Indian

Penal Code was taken  and necessary copies

were furnished to the accused person as per

section 207 of the Code of Criminal Procedure

after his appearance before the learned Court

below. Considering the materials on record and

hearing both the sides, charge under section
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448/354 of the Indian Penal Code was framed

in  writing  against  the  accused  person.  The

particulars  of  charge  was  read  over  and

explained to the accused person to which he

pleaded not guilty and claimed to be tried.

5. The learned court below upon perusal of the

case record and after hearing both the sides,

passed  the  impugned  Judgment  &  Order  as

above stated.

6. Being  highly  aggrieved  by  the  impugned

Judgment & Order, the present appeal is filed

inter alia on the grounds that the learned trial

court has failed to appreciate the materials on

record and further there was no independent

witness,  which  has  given  any  incriminating

evidence against the accused / appellant. The

learned  court  below  has  also  failed  to

appreciate  that  there  was  personal  enmity

between  the  brother-in-law  of  the  informant

and  the  appellant  regarding  theft  of  a  cow.

Further,  it  is  stated  that  the  learned  court

below  has  failed  to  appreciate  the  fact  that

both P.W.1 and P.W.2, who are victim and eye

witness  respectively,  are  not  reliable  and

trustworthy as their evidence is not supported

by any independent witness. The learned court

below has failed to appreciate the evidence of
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PW.3  and  PW.4,  who  are  independent

witnesses and they stated that they only heard

that a thief had entered into the house of Jan

Das  i.e.,  brother-in-law  of  the  informant.

Moreover,  the  learned  court  below  has

overlooked the perfunctory investigation done

by  the  I.O.  and  the  benefit  of  such  shoddy

investigation goes to the accused/  appellant.

Accordingly,  the  appellant  prays  for  setting

aside of the impugned Judgment & Order and

acquit the accused / appellant.

POINT OF DETERMINATION

7. Now,  the  question  to  be  decided  by  this

Appellate  court  is  that  whether  the  learned

court below correctly appreciated the evidence

available  on  record  and  rightly  passed  the

impugned Judgment & Order dated 30.09.2019

in GR Case No.1402/2016.

DISCUSSION, DECISION AND REASONS

THEREOF

8. I have heard both sides. Now, let me scrutinize

the evidence available on record.

9. P.W.-1,  who  is  the  Informant-cum-victim,

has stated that  on 08.06.2016 she and

her husband had come  from  Naharlagun

to   the house of P.W.-2  situated at

Kamarkata Duwarpar under Panigaon
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Police Station.  In that  night her husband

and brother-in-law  had   gone   to watch

'bhowna' (play) at Amtola Duwarpar when

she and her elder sister-in-law  was  at

home.  At  about  10:30  PM  the  accused

came to the house of P.W.-2 searching  for

her husband and  brother in law  and told

the  accused  that  they  had  gone  to  see

'bhowna'  and thereafter  she went to  the

kitchen.  The  accused  entered the  house

by pushing the door while she was feeding

milk to her three months old female child

and removing the child from her lap and

keeping her on the bed, the accused got

hold of her body. She shouted and called

her  sister-in-law  who  came  immediately

but the accused fled away from the house.

Her husband and brother in law returned

from 'bhowna'  in the following  morning

whereupon  she   informed  the  matter to

them and thereafter lodged Ext.1 Ejahar at

the police station.

10. In  her cross-examination,  she has stated

that  she had lodged the  ejahar  and has

denied the suggestions given by the

defence side that accused had  filed  a

case against her father-in-law alleging that

he  had stolen a cow from the house of

accused.
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11. P.W.2  has  stated  that  on  the  day  of  the

occurrence her brother P.W.-5 had come to her

house  from  his  workplace  at  Naharlagun.

There was a 'bhouna' (Play) in their village on

that night, so her husband Jan Das and P.W.-5

went to see that play.  P.W.-1 the wife of her

brother,  was  in  her  house  and  she  was

sleeping on the bed with her child and she was

working in the kitchen. At that point of time,

the accused entered their  house by opening

the  door  which  had  just  been  shut  by  her

without  putting  up  the  lock/hook.  While  she

was  working  in  the  kitchen,  she  heard  the

scream of P.W.-1 and as such she rushed from

the  kitchen  towards  P.W.-1  and  saw  that

accused  had  been  forcibly  embracing  P.W.-1

and her child was crying. On seeing her, the

accused fled from her house. On the same

night P.W.-1  and  P.W.-5  went to the

police station and lodged an ejahar. 

12. In  her cross-examination,  she has stated

that they usually go to bed at about 10:00

PM.  According  to  her  the  ‘bhouna’  was

going at Amtola  village which place is far

away  from  their   house  and the  Tempo

fare for single direction is Rs. 30/- (rupees

thirty). She had admitted that there was a

‘bichar’ (meeting) in their village on the

Contd...



9         Criminal Appeal No.42(4)2019.

allegation that her father had stolen the

cow of the accused. Then she denied all

the suggestions made by the defence.

13. P.W.3  has  stated  that  in  the  month  of

“Bhadow” at night the occurrence had taken

place in the house of Jan Das. On hearing hue

and cry from the house of Jan Das, he went to

his house. On the following morning, he heard

that  thief  had entered into the house of  Jan

Das. On that night, the police asked his name

and  he  accordingly,  told  his  name  to  the

police.

14. In his cross-examination, he has stated that he

does  not  know  what  had  happened  in  the

house of Jan Das. He also does not know if the

father  of  P.W.-2  had  stolen  the  cow  of  the

accused.

15. P.W.4 has stated that the occurrence had taken

place  in  the  night  in  the  house  of  Jan  Das.

Seeing the police coming to the house of Jan

Das,  he  also  went  there  to  see  what  had

happened  there.  He  heard  that  thief  named

Bhaity Das had entered the house of Jan Das. 

16. In his cross-examination, he has stated that he

did not say the name of the accused before

the police.

17. P.W.5 has stated that on 08.06.2016 he along

with his wife P.W.-1 and three children came to

the house of his P.W.-2 from his workplace at
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Naharlagun. After having dinner in the house

of his elder sister, at about 10 pm, he and his

bother-in-law Jan Das went out to see 'bhouna'

which  was  going  on  at  Amtola.  On  the

following morning, at about 9 am, he returned

from 'bhouna' when his wife informed him that

last night about half an hour after they had left

for 'bhouna', the accused came to his sister's

house searching for Jan Das and his sister told

him that Jan Das was not at home. Thereafter,

his  sister  went  to  the  kitchen  for  washing

utensils but accused did not go from the house

of his  sister  and was sitting on the chair.  At

that time, his younger child (three months old)

was crying for which his wife went towards his

child for giving milk. As his wife was feeding

milk  to  his  child,  at  that  point  of  time  the

accused separated his child from his wife and

tried to rape her but she screamed and then

his sister came running towards his wife and

saw  the  accused  was  above  his  wife,  and

seeing his  sister  the accused had fled away.

Thereafter, he along with his wife and children

went  to  the  police  station  and  lodged  an

ejahar. 

18. In his cross-examination, he has denied all the

suggestions put to him by the defence counsel

and stood firm in the stand taken by him in his

evidence in chief.
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19.  P.W.6 has stated that one day police visited

the house of P.W.-1 and accordingly she went

there and came to know that P.W.-1 lodged a

case  against  the  accused.  Her  cross

examination is declined.

20. P.W.7  has  stated  that  during  the  course  of

investigation  he  examined  the

informant/victim,  visited  the  place  of  the

occurrence and prepared a sketch map of the

place of the occurrence, arrested the accused

and  on  completion  of  his  preliminary

investigation he submitted the case diary  to

the then O/C of Panigaon P.S. SI Utpal Sarmah

who  submitted  charge  sheet  against  the

accused person under section 448/354 of the

Indian Penal Code. 

21. In his cross-examination, he has stated that in

the ejahar there in no mention on which date it

was  filed.  In  the  ejahar,  the  informant  has

stated that the occurrence took place at 10.30

pm. P.W.-1 had told him that  the occurrence

took  place  at  11.00  pm.  In  the  ejahar,  the

informant  had not  mentioned that  when  the

accused came to her house at that time her

husband and  brother in law had gone to see

‘bhouna’.  In  the  sketch-map,  he  has

admittedly shown in the north-south direction

the houses of Hem Chandra Das and Pakhila
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Das, but he has not cited them as witnesses in

this case as he did not find them.

22. After closure of evidence, the accused person

was  examined  u/s  313  of  Cr.P.C.  and  the

stands taken by the accused person is of total

denial. He has taken a stand that the father-in-

law  of  P.W.1  had  stolen  their  cow  and  in

connection  with  that  incident,  there  was  a

‘bichar’.  Therefore,  a  false  case  has  been

lodged against him by P.W.1.

23. Upon  perusal  of  the  available  materials  and

evidence on record, it is clear that P.W.1 has

categorically implicated the accused person of

entering into their premises in absence of any

of the male members as all the male members

went  to  watch ‘Bhouna’  on that  night.  P.W.1

has clearly  stated that  the accused came to

the house of P.W.2 in the pretext of searching

her  husband  and  her  brother-in-law.  The

accused entered into the house by pushing the

door while P.W.1 was feeding milk to her three

months  old  minor  child.  Thereafter,  he

removed the child  from her  lap and keeping

her on the body got hold of her body. As P.W.1

raised hue and cry, P.W.2 came to their room

and by that time, the accused also fled away

from the place of occurrence. 

24. The  evidence  adduced  by  P.W.1  is  duly

corroborated by the evidence adduced by
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PW.2. During that relevant time, P.W.2 was also

in  the  same  house  premises  and  she  also

testified  that  the  accused  entered  into  their

house by opening the door and while she was

working in the kitchen, she heard hue and cry

raised by P.W.1, and when she rushed from the

kitchen  towards  P.W.1,  he  saw  that  the

accused  had  forcibly  embracing  P.W.1.  On

seeing  her,  the  accused  fled  away  from the

place of occurrence.

25. In  Masalti  and  Ors.  v.  State  of  U.P.

[1964]8SCR133 Apex  Court  has  observed

“But  it  would,  we  think,  he  unreasonable  to

contend  that  evidence  given  by  witnesses

should be discarded only on the ground that it

is  evidence  of  partisan  or  interested

witnesses... The mechanical rejection of such

evidence on the sole ground that it is partisan

would invariably lead to failure of justice. No

hard and fast rule can he laid down as to how

much evidence should be appreciated. Judicial

approach has to be cautious  in  dealing with

such  evidence;  but  the  plea  that  such

evidence  should  be  rejected  because  it  is

partisan cannot be accepted as correct.”

26. Similarly,  Hon’ble  Supreme  Court  in  S.

Sudershan  Reddy  v.  State  of  A.P.

reported in 2006 Cri LJ 4033  held that “We

shall first deal with the contention regarding
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interestedness of the witnesses for furthering

the prosecution version. Relationship is not a

factor to affect the credibility of a witness. It is

more often than not that a relation would not

conceal  the  actual  culprit  and  make

allegations  against  an  innocent  person.

Foundation  has  to  be  laid  if  plea  of  false

implication is made. In such cases, the Court

has to adopt a careful approach and analyse

evidence to find out whether it is cogent and

credible.”

27. Both  P.W.3  and  P.W.4  did  not  witness  the

incident  with  their  own  eyes  and  they  only

heard that thief had entered into the house of

Jan Das. Therefore, the evidence adduced by

P.W.3 and P.W.4 is of little assistance to prove

the stand taken by the prosecution. 

28. P.W.5,  who  is  the  husband  of  P.W.1  has

reiterated the stand taken by his wife (P.W.1),

but from the evidence, it is clear that he was

not  an  eye  witness  in  the  instant  case.

Whatever he has deposed is only on the basis

of hearsay as he went to see ‘Bhouna’  on that

night. However, the fact that he along with his

wife went to Police Station and lodged the F.I.R

immediately  on  his  return  goes  on  to  show

that there was certain incident occurred on the

previous night to his wife. 
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29. No doubt,  a stand is taken by the accused /

appellant  that  there  are  previous  enmity

between the appellant and the family of P.W.1

regarding selling of a cow, but the fact that he

went to the residence of P.W.2 and thereafter

the manner in which he was treated by P.W.2

goes  on  to  show  that  they  had  a  normal

amicable  relationship  between  the  accused/

appellant and their family. 

30. Further,  it  can be seen that  there are minor

contradictions  regarding  exact  time  of

occurrence  as  divulged  by  P.W.1  in  her

evidence and the time mentioned in the F.I.R.

As per F.I.R. time  of occurrence is shown as

11.15 pm. However, in the evidence adduced

by P.W.1,  it  is  mentioned as  10.30 pm.  That

apart,  in  the  ejahar  exact  date  is  not

mentioned  by  the  informant,  however,  from

the  printed  format  of  the  F.I.R.,  it  is  clearly

indicated that date of F.I.R is 09.06.2016 and

the  G.D.  Entry  was  made  on  09.06.2016  at

2.05 pm.  Therefore,  it  can be observed that

the incident took place on the previous night

and immediately on the next date, the victim

approached  the  nearest  Police  Station,  and

accordingly lodged the F.I.R. 

31. It  is  well  settled  that  while  appreciating  the

evidence of a witness, minor discrepancies on
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trivial matters without affecting the core of the

prosecution  case,  ought  not  to  prompt  the

court  to  reject  evidence  in  its  entirety.  The

totality  of  the situation is  to be appreciated.

Difference  in  some minor  detail,  which  does

not  otherwise  affect  the  core  of  the

prosecution case, even if present, that by itself

would not relevant to reject the evidence on

minor  variations and discrepancies.Therefore,

all these minor discrepancies are not sufficient

to go to the root of the case and sufficient to

demolish the stand of the prosecution.

32. Accordingly, this court is of the view that the

learned court below has correctly passed the

impugned  Judgment  &  Order  and  no

interference is required by this court.

33. Now, coming to the sentencing part, it is seen

that the accused / appellant was convicted u/s

448 of I.P.C. to undergo Rigorous Imprisonment

for a period of 6 (six) months and also to pay a

fine of Rs.1,000/- (Rupees One Thousand) and

in default, to suffer Rigorous Imprisonment for

a further  period of  30 (Thirty)  days.  Further,

the accused/ appellant was convicted  u/s 354

of I.P.C. to undergo Rigorous Imprisonment for

a period of 1 (one) year and also to pay a fine

of Rs.1,000/- (Rupees One Thousand) only, and

in default, to suffer Rigorous Imprisonment for
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a  further  period  of  30  (thirty)  days.  As  per

Section 448 of I.P.C, the punishment stipulated

is up to 1 (one) year  with fine or which may

extend to  a  fine of  Rs.1,000/-,  or  with  both,

and  as  per  Section  354  of  I.P.C,  the

punishment  is  imprisonment  of  either

description for a term  which shall not be less

than 1 (one) year, but which may extend to 5

(five)  years  and  shall  also  liable  to

fine.Therefore,  the  learned  court  below  has

already  taken a  lenient  view and imposed a

minimum punishment  as  per  Section  354  of

I.P.C. So, no further leniency can be granted,

and  accordingly  the  punishment  is  also

affirmed and upheld.

34. Hence,  the  instant  Appeal  is,  hereby,

dismissed.

35. Send  back  the  L.C.R.  with  a  copy  of  this

judgment.

Judgment  is  signed,  sealed and delivered on

this 31st day of August, 2022.

                                 ( Syed Burhanur Rahman)
                             Additional Sessions Judge (FTC),
                               Lakhimpur, North Lakhimpur.
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Certified that the Judgment is
typed to my dictation and
corrected by me and each page
bears my signature.

( Syed Burhanur Rahman)
Additional Sessions Judge (FTC),
Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


