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JUDGMENT

1) The instant money appeal has been preferred

by  the  plaintiffs  as  appellants  against  the

judgment  and  decree  dated  30/06/2017

passed by the learned Civil Judge, Lakhimpur,

North Lakhimpur, in Money Suit No.4/2015. By

this  judgment  and  decree  the  learned  Court

below  has  pleased  to  dismiss  the  suit  on

contest with cost. 

2) This  appeal  is  an old  pending  appeal  of  the

year  2017 and vide order  dated 21/06/2022,

this Court had granted the last opportunity to

both  the  parties  to  advance  hearing  on  the

next  date  fixed.  However,  on  the  next  date

fixed i.e.,  28/07/2022,  both  the  parties  were

absent  without  any  steps.  Accordingly,  this

Court  deemed it  appropriate that  the matter

may  be  adjudicated  on  the  basis  of  the

materials available on record. 

3) Brief fact leading to filing of money suit is that

the  suit  land  belongs to  plaintiffs/

appellants  and  on  06/05/2010  and  on

07/05/2010  defendants  forcibly

dispossessed plaintiffs/  appellants from

the suit land as plaintiffs/appellants were

earlier cultivating  Sali paddy  and  in  the

year  2010  plaintiffs/appellants  also
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ploughed the land by tractor. It is alleged

that  the  defendants  constructed  some

homes  over  the  suit land  and  also

cultivated paddy. Plaintiffs/appellants filed

a title suit before the learned Civil Judge,

Lakhimpur which was T.S. No.2/11 where

plaintiffs/appellants  got  right,  title  and

interest  and also  got  recovery  of

possession.  On  26/06/2014  plaintiffs/

appellants  got  possession over the suit

land through the Nazir. It  is  alleged that

since May, 2010 defendants encroaching

the suit land cultivated the same land and

got 14 mound paddy per bigha amounting

to more than 238 mound paddy herewith

which amounting  Rs.95,200/-  and

expenditure  incurred  is  Rs.17,000/-.  The

defendants cultivated the suit  land since

2010  to  2013  four  paddy  and amount

Rs.3,12,800/- and if  the defendants have

not  dispossessed  the plaintiffs/appellants

could  have  cultivated  paddy  during  that

period.  Hence,  plaintiffs/appellants  filed

the case for mesne profit of Rs.3,12,800/-

before the Learned Civil Judge, Lakhimpur.

4) Contesting the suit defendant No.1 and 2 filed

the  Written  Statement  and  denied  all  the

allegations  made  against  them.  They  have

taken a ground that  the relief  prayed in  the
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instant  suit  ought  to  have prayed for  in  the

earlier  round of  litigation  between  the  same

parties.  As  the  plaintiffs/appellants  did  not

pray  for  such  relief  in  the  earlier  round  of

litigation  for  reason  best  known  to  them,

thereby now they are precluded from seeking

any such relief. Accordingly, there is no cause

of  action  as  the  suit  is  now  barred  from re

agitating the same cause of action in the form

of separate suit.  Further they have denied and

disputed that there was any cultivation on the

suit  land  as  claimed  by  the  plaintiffs/

appellants. Plaintiffs/ appellants did not bring

anyone  in  the  earlier  round  of  litigation  to

prove  the  fact  that  the  schedule  land  was

under cultivation. Since the schedule land was

not under cultivation there is  no question of

having  grown 14  mounds  of  paddy  on  each

bigha of land and accordingly, the prayer for

payment  of  mesne  profit  as  sought  in  the

plaint is liable to be rejected. 

5) During the trial,  plaintiffs/appellants adduced

three numbers of P.W.s and exhibited certain

documents  and  defendants  adduced  three

numbers  of  D.W.s.  After  conclusion  of

evidence,  learned  trial  Court  heard  the

arguments  from  both  the  sides  and  upon

considering  the  materials  on  record  has

pleased  to  dismiss  the  suit  of  the  plaintiffs/
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appellants by holding that plaintiffs/ appellants

have  failed  to  prove  their  case  and

accordingly,  the  said  money  suit  was

dismissed. 

6) Being  highly  aggrieved  by  the  impugned

judgment  and  decree  dated  30/06/2017,  the

plaintiffs/appellants have preferred the appeal

inter alia on the grounds that the learned trial

Court had passed the impugned judgment and

decree in a superficial and hurried manner in

deciding  the  issues  framed  by  the  learned

Court  below.  Further,  it  is  stated  that  the

learned  Court  below  had  erred  in  law  by

ignoring the important evidence of parties and

thereby caused miscarriage of justice. It is also

stated that the learned Court below failed to

take  notice  that  the  defendants  have  not

denied some contents in the plaint which are

very  important  for  the  claim  of  the  suit.

Accordingly,  it  is  prayed  that  the  impugned

judgment and decree may be interfered with

and set aside by this appellate Court.

Point of determination.

7) Whether the judgment and decree passed by

the learned trial Court in Money Suit No.4/2015

is just and proper or it needs any interference?
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      Discussion, decision and reasons thereof.

8) Upon  going  through  the  memorandum  of

appeal,  the  impugned  judgment  and  decree

and  other  materials  available,  it  can  be

observed  that  the  following  issues  were

framed by the learned Court below:-

1) Is there any cause of action for the suit?

2) Is this suit maintainable?

3)Whether  the  defendants  forcibly

encroached  the schedule land  from  the

plaintiffs and started cultivating by

earning more than 238 mounds of paddy

and thereby earned Rs.78,000/-?

4)Whether the  defendants earned

Rs.3,12,000/- by cultivating four paddy in

the schedule land since 2010 to 2013?

5)Whether the plaintiffs  are entitled for

mesne profit as sought in the plaint?

6)To what, relief/relieves the plaintiffs  are

entitled to?

   Issue No.1.

9) Issue  No.1  relates  to  cause  of  action  for

plaintiffs/appellants to file the suit.  From the



Money Appeal No.1/2017

impugned  judgment  it  appears  that  the

learned Court  below has  taken up  the  issue

and  hold  that  the  case  of  the

plaintiffs/appellants is that they are entitled for

mesne profit for cultivation of paddy over the

suit  land  by  defendants  from  May  2010  to

2013 forcibly. However, the defendants denied

the same and accordingly, there is a cause of

action. This Court is also of the view that there

is no doubt that cause of action is arisen due

to  contradictory  stands  taken  by  both  the

parties  and  accordingly,  the  said  issue  is

replied in affirmative. 

  Issue No.2.

10) Issue No.2 relates  to  the maintainability

of  the  suit.  The  learned  Court  below  after

going through various provisions of C.P.C. has

held that the suit is maintainable.  It appears

from the pleading  of  the  plaintiffs/appellants

that  in  the  instant  money  suit  they  are

claiming a mesne profit of the schedule land.

However, in the previous round of litigation it

was for the title suit for  declaration of right,

title  and  interest  of  the  suit  property.

Therefore,  the  reliefs  are  different  and  the

cause of action is also different.  Accordingly,

this  Court  is  of  the  view  that  the  suit  is
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maintainable and the Issue No.2 is also replied

in affirmative. 

Issue No.3, 4, 5 and 6.

11) For the sake of convenience all  the four

issues  can  be  taken  together  and  discuss

together. It is admitted that defendant has

encroached the suit land of the

plaintiffs/appellants as appears from the

judgment of T.S. No.2/11.  Now, the

question is whether defendants started

cultivating the suit land and earned more

than 238 mounds paddy. 

12) P.W.-1  deposed that  defendants

dispossessed  the  suit  land  since  May,

2010 for which they could not cultivate in

the  suit  land  and  earlier  they  were

cultivating  paddy and  per  bigha  got  14

mounds totaling to more than 238 mounds

for  17 bigha 1 katha 18 lessa land and

present value of  the  paddy  is Rs.400/-

per mound and which is total Rs.95,200/-

for  238  mounds paddy. P.W.-1 also

deposed that for each bigha land for cost

of cultivation if expected Rs.1000/- for 17

bigha the cost is Rs.17,000/- and in June,

2014 they have got possession over the

suit land from Nazir of the court and since

2010  to  2013  for  cultivation  exempting
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expenditure they have filed this case for

recovery  of  Rs.3,12,800/-  from the

defendants. 

13) In  cross,  P.W.-1  deposed  that

defendants cultivated for schedule land in

2010 and he does not know which paddy

defendants  cultivated  and  he  cannot

remember the market price of the paddy

in 2010 and during that time the actual

expenditure per bigha for paddy is above

Rs.1000/- and he cannot say the profit

amount for one bigha during that time.

14) P.W.-2 deposed that for 17 bigha land

the total amount will be Rs.95,200/- as a

value of price of 238 mounds paddy.  He

also  stated  that  due  to  wrongful

encroachment  by  defendants  in  the  suit

land,  they  should  pay  the  plaintiffs/

appellants  Rs.78,200/-  per  year  after

deducting the expenses. 

15) In  cross, P.W.-2  deposed  that  he  is

businessman  and  P.W.D.  contractor  by

profession. He stated that the total cost of

1  bigha  land  for  2010  year  will  be

Rs.5,000/-. He stated that due to wrongful

possession of the suit land by defendants,
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plaintiff/ appellants incurred a loss of more

than one lac rupees per year. 

16) P.W-3  also  reiterated  the  stand  in

evidence in chief as taken by P.W-1. P.W.-3

deposed in cross that he does not  know

about the written evidence in affidavit. He

also  did  not  read  the  content  of  the

written evidence in affidavit. 

17) Per  contra,  D.W.-1 deposed that  suit

land production of the paddy per bigha will

not be more than 8/9 mounds and quintal

of  the  paddy  since 2011  to  present  is

Rs.1000/-  and  by  this  way  for  14  bigha

land plaintiffs/appellants produced paddy

of 50 quintals in a year and price of 50

quintals paddy is  Rs.50,000/-  but  after

deducting  the  expenses only  Rs.12,740/-

left. D.W.-1 also deposed that they never

cultivated over the plaintiffs' land and by

the workers plaintiffs/appellants producing

paddy over the suit land.

18) In  cross,  D.W.-1  deposed  that

plaintiffs/appellants  got  decree  in  T.S.

No.2/11 from the court and Nazir has

handed over possession on 20.06.2014 to

plaintiffs/appellants for the suit land. D.W.-

1  also  deposed  in  cross that  they
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constructed  house  over  the  suit  land  in

2010 and for  1 bigha land for ploughing

and cutting total cost is Rs.17,000/18,000.

He also denied all  the suggestions made

to him.

19) D.W.-2 deposed  that  he  saw

appellant/plaintiff  Pulin  Bora  was

cultivating  the  suit  land  since  2000  by

hiring  other  people.  In  cross  that  before

dispute  plaintiffs/appellants  were

cultivating  Sali paddy for half of  the suit

land. 

20) D.W.-3  deposed  that  appellants/

plaintiffs  used  to  cultivation  in  the  suit

land by hiring manual laborers.  In cross-

examination,  he  has  stated  before  2010

Pulin and Debakar used to cultivate over

the disputed land.

21) Section  2(12) of  the  Code  of  Civil

Procedure,  1908  defines  the  term  “mesne

profits”.  The Hon'ble Delhi  High Court  in the

Phiraya Lal Alias Piara Lal vs Jia Rani And

Anr  reported  in  AIR  1973  Delhi  186

interpreted the meaning of the term “mesne

profit” by observing that when a party claims

damages  to  recover  the  loss  resulted  from

wrongful occupation of immovable property by

https://indiankanoon.org/doc/1209180/
https://indiankanoon.org/doc/1209180/
https://www.aaptaxlaw.com/code-of-civil-procedure/section-2-code-of-civil-procedure-definitions-section-2-of-cpc-1908-code-of-civil-procedure.html
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a  trespasser  that  originally  belonged  to  the

party  then  such  damages  will  be  known  as

mesne  profits.  The  definition  provided  by

Section 2(12) includes the exception of mesne

profits which is the profits obtained from the

improvements  made  by  the  wrongful

possessor in the property will not fall under the

ambit  of  mesne profits.  The three significant

aspects from Section 2(12) of the Code have

been laid down hereunder; 

(A) It is to note that the definition has attached

importance  to  due  diligence  for  obtaining

mesne profits.

(B) Mesne profits can only be awarded if the

property  in  concern was unlawfully  occupied

thereby  depriving  the  original  owner  of  his

rights.

(C)  Interest  is  a  fundamental  part  of  mesne

profits under Section 2(12).

22) It is settled principle of law that in case of

mesne profits the burden of proof rests on the

claimant i.e.,  the plaintiff.  And mesne profits

being  in  the  form  of  compensation,  before

claiming  mesne  profits  the  plaintiff  have  to

establish before the court that he was lawful

owner of the property and he was deprived of
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it by the unlawful possession of the defendant.

The plaintiff having proved the aforementioned

facts  becomes  entitled  to  mesne  profits.

Further,  the  onus  of  proving  what  profits  he

might  have  received  with  the  ordinary

diligence lies on the claimant.

23) From  the  perusal  of  the  evidence

available on record, it appears that plaintiffs/

appellants  have  failed  to  categorically  prove

that  the  defendants  were  indeed  cultivating

over  the  suit  land  after  dispossessing  the

plaintiffs/appellants in  the year  2010.   When

the  plaintiffs/appellants  have  failed  to  prove

that defendants were cultivating over the suit

land then there is no question of allowing any

mesne profit to the plaintiffs/appellants.  Thus

the onus of proving what profits the claimants

might  have  received  with  the  ordinary

diligence is not discharged in the instant case.

Accordingly, this Court is of the view that no

interference is required against the Issue No.3,

4, 5 and 6 as held by the learned trial Court.

Accordingly,  those  issues  are  replied  in

negative.

24) In result, I hold that the appeal preferred

by the plaintiffs/appellants  has no merit  and

deserves to be dismissed.
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  Order

25) Accordingly, the appeal is  dismissed on

contest and the judgment and decree passed

by the learned Civil  Judge,  Lakhimpur,  North

Lakhimpur, is hereby affirmed. 

26) The parties are to bear their own cost. 

27) Prepare a decree accordingly.

28) Send down the case record of Money Suit

No.4/2015 to the Court of learned Civil Judge,

Lakhimpur,  North  Lakhimpur,  with  a  copy  of

this judgment. 

29) Disposed of accordingly.

Given under my hand and seal of this Court on

this the 25th day of August, 2022.

                                                   ( Syed Burhanur Rahman )
                                                    Addl. District Judge (F.T.C.),

  Lakhimpur, North Lakhimpur.

Certified that the judgment is typed
to my dictation and corrected by me
and each page bears my signature.

  ( Syed Burhanur Rahman )   
  Addl. District Judge (F.T.C.),
 Lakhimpur, North Lakhimpur.

Transcribed and typed by: Sri Montu Kherkatary, Steno.
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APPENDIX

Plaintiffs'         witnesses

P.W.-1 Sri Dibakar Borah

P.W.-2 Sri Manik Taid

P.W.-3 Sri Keshab Borah

Plaintiffs'     exhibits

Ext.-1 Certified copy  of

judgment of T.S. No.2/11.

Ext.-2   Certified copy of Order of

T.S. No.2/11.

Defendants'         witnesses

D.W.-1  Md Abdul Latif

D.W.-2 Md Abul Hussain & Md

Mohar Ali D.W.-3  Md Abdul

Rahman

                                                   ( Syed Burhanur Rahman )
                                                    Addl. District Judge (F.T.C.),

  Lakhimpur, North Lakhimpur.
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