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Date of Offence 17/06/2011

Date of F.I.R. 18/06/2011

Date of Charge sheet 23/10/2011

Date of framing of Charges
30/08/2013 and
10/09/2018

Date of commencement of 
Evidence 23/03/2017

Date on which Judgment is 
reserved 06/08/2022

Date of Judgment 22/08/2022

Date of the Sentencing 
Order, if any 31/12/2018
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Accused/Appellants Details:

Rank of 

the 

Accused/ 

Appellants

Name of 

Accused/ 

Appellants

Date of 

arrest

Date of 

release on 

bail

Offences 

charged 

with

Whether 

acquitted 

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone 

during trial 

for purpose 

of Sec.428 

Cr.P.C.

A-1 Sri Mohan
Borah

20/10/2011
22/12/2016

22/11/2011
30/12/2016

U/s

341/324/34

of I.P.C.

Convicted

Under  Section

341/34  of  I.P.C.

to  undergo

rigorous

imprisonment

for  15  (fifteen)

days;  and  also

under  Section

326/34  of  I.P.C.

to  undergo

rigorous

imprisonment

for 4 (four) years

and  also  to  pay

a  fine  of

Rs.10,000/-

(rupees  ten

thousand)  only

each,  in  default

to  undergo

rigorous

imprisonment

for  another  6

(six) months.

33 days + 8

days =
41 days

A-2 Sri Dudu 
Borah
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JUDGMENT

1) The  instant  criminal  appeal  is  preferred

against  the  impugned  judgment  and  order

dated  31/12/2018  passed  in  G.R.  Case

No.765/2011  by  the  learned  Chief  Judicial

Magistrate,  Lakhimpur,  North  Lakhimpur,  by

which A-1 and A-2 are convicted under Section

341/34  of  I.P.C.  to  undergo  rigorous

imprisonment  for  15  (fifteen)  days  and  also

under  Section  326/34  of  I.P.C.  to  undergo

rigorous imprisonment for  4 (four) years and

also to pay a fine of Rs.10,000/- (rupees ten

thousand)  only   each,  in  default  to  undergo

rigorous  imprisonment  for  another  6  (six)

months.

2) The prosecution case in brief is that the ejahar

lodged  by  P.W.-1  on  18/06/2011,  is  that  on

17/06/2011,  at  about  8:30  PM,  while  the

informant’s husband i.e., P.W.-2 was returning

home after giving rice to his mother residing in

the same village.  On the way  A-1  and  A-2

restrained him in front of their house and with

a view to killing him. A-1 gave a blow towards

his neck with a sharp ‘dao’ and as he bent

downwards the ‘dao’ blow fell on his left cheek

as  a  result  of  which  he  sustained  severe

grievous cut injury on his left cheek upto his

teeth. A-2 gave a ‘dao’ blow towards his neck

from the right side and as he bent
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downwards the blow of the sharp ‘dao’ fell on

his  right  cheek  and  he  sustained  grievous

injury.  The  accused/appellants  again  gave  a

sharp  ‘dao’  blow  on  his  legs  as  a  result  of

which  he  fell  down  from  his  bicycle.

Immediately, the accused/appellants assaulted

him with rod on his back, right hand etc. and

inflicted  injuries.  As  he  shouted  loudly,  the

informant  came  running  to  him  from  her

house.  At  that  time  the  accused/appellants

snatched an amount of ₹22,600/- from him

which he had brought from the house of his

mother for purchasing cow. As the informant

reached there, the accused/appellants  fled

away  from  there  to  their  house.  On

23/04/2011, the two brothers of the A-2 along

with  many other persons had meted  out

torture  in  the  house  of  the  informant  and

committed dacoity for which a case was filed

in  the  Court.  That  case  is  pending  and  the

accused/appellants  had  told  them  (i.e.,

informant’s side) to settle that case, but they

had not agreed to settle that case. Therefore,

the accused/appellants were threatening them

of killing all their family members and  on the

previous  day  i.e.,  on  17/06/2011,  the

accused/appellants had tried to kill the

informant’s husband by cutting  him  with

‘dao’, but his life was saved as the informant

reached there.
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3) The O/C of North Lakhimpur P.S. registered a

case being North Lakhimpur P.S. Station Case

No.  317/2011,  under  Sections  341/326/379/

506/34 of I.P.C. and got the investigation into

the  case  commenced.  The  investigating

officer,  after  completing  the  investigation,

submitted  charge-sheet  under  Sections

341/324/34 of I.P.C.  A-1 and A-2 to stand trial

in the Court by showing them as absconders in

the charge-sheet.

4) After considering the materials on record and

hearing both the sides on the point of charge,

charges under Sections 341/324 of I.P.C. were

framed in writing against them by  the learned

Court below. The charges were read over and

explained to them to which they pleaded not

guilty and claimed to face the trial.

5) During the trial, the prosecution examined as

many as 7(seven) witnesses. After the closure

of  the  prosecution  evidence,  the  accused/

appellants were examined under Section 313

of  Cr.P.C.,  wherein  they  denied  the

incriminating  circumstances  put  to  them,

pleaded their  innocence and expressed their

disinclination to adduce defence evidence.

6)  Later  on,  the  learned  Court  below  found

certain discrepancies while framing of charges

in  the  instant  case.  Accordingly,  vide  order
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dated 10/09/2018, the charges under Sections

341/326/34 of I.P.C. were framed on alteration

against  the  accused/appellants.  Thereafter,

trial  proceeded  against  them.  After  the

evidence  adduced  by  all  the  P.W.s,  the

accused/appellants  were  examined  under

Section 313 of Cr.P.C., wherein they denied the

incriminating  materials  put  before  them.

However,  no  D.W.  had  adduced  evidence  in

favor of the accused/appellants. 

7) The learned Court below after hearing both the

sides and appreciating the materials available

on record convicted the accused/appellants as

above stated.

8) Being  highly  aggrieved  by  the  impugned

judgment  and  order,  the  accused/appellants

have challenged the said judgment  inter alia

on the grounds that P.W.-2 i.e., injured victim

had  enmity  with  the  accused/appellants  for

which  he  implicated  the  accused/appellants

only  to  take  revenge  against  them.  The

evidence adduced by P.W.-1 and P.W.-2 have

discrepancies  and  also  there  are  omissions

when we compare their evidence with that of

statements  recorded  under  Section  161  of

Cr.P.C.  Further,  it  is  stated  that  the  learned

Court below relied on the deposition made by

P.W.-4, who had given a false evidence only to

take his personal revenge against A-1 as the
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family of A-1 lodged a rape case against him,

which was admitted in the cross-examination

of P.W.-4. Further, it is stated that the learned

Court below wrongly assumed the presence of

A-1 on the place of occurrence of the instant

case. Also the accused/appellants have taken

a  plea  that  the  prosecution  has  failed  to

ascertain  the  actual  place  of  occurrence.  As

P.W.-1  in  her  F.I.R.  stated  that  the  place  of

occurrence  was  in  front  of  the  house of  the

accused/appellants,  P.W.-2  stated  that  the

place  of  occurrence  was  near  his  ‘paam’

house,  P.W.-4  has  stated  that  the  place  of

occurrence was half a kilometer away from the

house of  P.W.-2  in  a  'bahoni'  (bamboo tree),

P.W.-6 has stated that the place of occurrence

was a paddy filed and P.W.-7 the I/O has stated

that  the  place of  occurrence was in  mathuri

(embankment), therefore it is not clear where

the  incident  took  place.  Further,  it  is  stated

that the learned Court below wrongly hold that

P.W.-2  identified  the  accused/appellants  on

moonlight. P.W.-2 did not state before the I/O

that  on  the  day  of  occurrence  there  was

moonlight.  That  apart,  P.W.-6 stated that  the

day of occurrence was a dark night.  Further,

the accused/appellants have disputed the fact

that  they  are  wrongfully  convicted  under

Section 326 of I.P.C.  on the basis of medical

report of the victim. It is an admitted fact that



9
Criminal Appeal No.3(1)/2019.

the X-Ray is not with the case record and the

said X-Ray was done outside the Civil Hospital.

Therefore, relying on the X-Ray report too and

arriving that the injury is sufficient to invoke

Section  326  of  I.P.C.  is  erroneous  one.

Moreover,  it  is  also  stated  that  from  the

evidence adduced by P.W.-6  it  can  easily  be

assumed  that  P.W.-1  and  P.W.-2  failed  to

identify the accused/appellants at the time of

occurrence of the case. 

Point of determination.

9) Now  the  question  to  be  decided  by  this

appellate  Court  is  that  whether  the  learned

Court  below  correctly  appreciated  the

evidence  available  on  record  and  rightly

passed  the  impugned  judgment  and  order

dated 31/12/2018 in G.R. Case No.765/2011?

        Discussion, decision and reasons thereof.

10) I have heard both the sides. 

11) P.W.-1 the informant,  has deposed  inter

alia that  as  she  heard  the  shouts  of  her

husband,  she  rushed  to  the  spot  from  her

house. She saw the accused/appellants giving

‘dao’  blow  on  her  husband’s leg  and

thereafter, they fled away from there. She saw

cut injuries on both the cheeks and the right

leg of her husband. 5(five) nos. of teeth of her
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husband were also broken/pulled out because

of the cut injuries. She has also deposed

about the  snatching of an amount of

₹22,600/- by the accused/appellants from her

husband which  he had brought from his

mother for purchasing cow. She has further

deposed that about 2(two) months back from

the date of occurrence, they had lodged a

case against the accused/appellants alleging

that the accused/appellants had cut and

damaged  their pumpkin cultivation and also

pressurized them to withdraw the case.

12) In  her  cross-examination,  P.W.-1  has

stated that the occurrence took place at night

about 8:30 PM. There was no house near the

place  of  occurrence.  She  further  stated  that

their ‘paam’ house is situated near the place

of  occurrence.  Then  she  denied  all  the

suggestions made to her by the defence.

13) P.W.-2, the victim has deposed  inter alia

as follows. The occurrence had taken place in

the year 2011, in the night at about 8:30 PM. It

was a moonlit night. He used to reside with his

wife and children in a ‘paam’ house near their

cultivation field. The house of his mother was

situated at a distance of about half kilometer

from their ‘paam’ house. He had gone to the

house of his mother to give rice to her and

bring money from her. He brought an amount
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of ₹22,600/- from his mother. He was returning

home from his mother’s house by his bicycle.

While returning from his mother’s house, as he

was  about  to  reach  his  ‘paam’ house, A-1

restrained him and gave a ‘dao’ blow on his

left cheek. Thereafter, A-2 gave another ‘dao’

blow on his right cheek. Thereafter, A-1 gave a

‘dao’ blow on his right leg. In the meantime,

his  wife  (P.W.-1)  came  there  and  she  raised

hue  and  cry.  Thereafter,  the  accused/

appellants  fled  away  from  there.  The

accused/appellants also snatched the amount

of ₹22,600/- from him, which he had brought

from his mother. He sustained cut injuries on

his left cheek, right cheek and right leg. The

accused/appellants  had  also  assaulted  him

with iron rod and he got injury on his back. The

teeth of his left side got pulled out because of

the cut injury caused on his cheek by the

‘dao’ blow. The villagers took him at first to

the  police  station  and  thereafter  to  Chaboti

Hospital.  About  three months prior to this

occurrence  he  had lodged a case against

A-1, A-2 and their brother Sri Ghana Borah as

because  they  had  damaged  his  pumpkin

cultivation and damaged their  ‘paam’ house.

A-1 and A-2 were threatening him to withdraw

that  case.  He  had  undergone  medical

treatment in Chaboti Hospital for 22 days.
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14) In  his  cross-examination,  P.W.-2  has

admitted that  he stated before the police that

the  occurrence  took  place  at  night  at  about

8:30 PM and he knew the accused/appellants

as they are his neighbors. He also stated that

he  had  lodged  a  case  at  police  station  in

connection  with  damaging  his  pumpkin

cultivation. Then he denied all the suggestions

made to him by the defence including the one

that it is not a fact that it was a dark night at

the time of occurrence.

15) P.W.-3  has  stated  that  she  was  newly

married during the relevant time and she went

to her parental house on that day. Later on she

heard  from  P.W.-2  that  there  was  a  fight

between  P.W.-2  and  the  accused/appellants.

She also stated that  she is  not  aware about

the reason behind the dispute.

16) In  her  cross-examination,  P.W.-3  has

stated that  she is  not  aware anything about

the incident.

17) P.W.-4 has stated on  the day of

occurrence, in the late evening, he was in the

market  at  Rongpuria  Gaon  Chariali.  A-1  was

also with him. At about 8:00 PM A-1 went to his

house.  When  P.W.-4  arrived  to  his  house  at

about 9:30 PM, he heard hue and cry from the

house of P.W.-2 while he was on the road of his
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house. He heard somebody shouting “Mohane

kaatile”. He immediately went to the house

of P.W.-2 and saw that P.W.-2 was lying on the

floor and there were cut injuries on both his

cheeks  and  blood  was  coming  out  from the

injuries.  P.W.-2 ‘s  wife informed him that A-1

had inflicted the cut injuries. As there was no

Tempo available, they took the injured P.W.-2

to the main road on a bamboo ‘chang’. From

the road they took him to North Lakhimpur

Civil Hospital by a Tempo. P.W.-2  was

senseless as a  result of the injuries. He

regained his senses after about a week. He

came to know from him that A-1 had inflicted

the injuries on him.

18) In  his  cross-examination,  P.W.-4  has

stated  that  he  himself  did  not  witness  the

occurrence  of  incident.  Police  had  examined

him after filing of the instant case. He further

stated that P.W.-2 used to live in his house, but

not in his ‘paam’ house and the ‘paam’ house

of  P.W.-2 is  located less  than 1 km from his

house. He further stated that the occurrence

had taken place at about half kilometer away

from  the  house  of  P.W.-2  in  his  'bahoni'

(bamboo garden). He further stated that as per

his  information,  P.W.-2  was  returning  home

after tying his cow at his ‘paam’ house. There

are no houses of other people at and around
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the place of occurrence. P.W.-4 had heard the

shouting of P.W.-1 at that night. Thereafter, he

denied all the suggestions made to him by the

defence. 

19) P.W.-5 is  the M/O who  has deposed that

on 17/06/2011, at 11:55 PM, he had examined

P.W.-2  on  police  requisition  and on

examination he found the following  injuries:

(1) Incise wound of size 10 cm × 5 cm × 3 cm

on the left side of the face (cheek), (2) Incise

wound of size 5 cm × 3 cm × 3 cm on the

right side of the face (cheek),  and (3) Incise

wound  of  size  3  cm × 2  cm on the  lateral

aspect  of  the  right  knee.  In  his  opinion,  the

weapon used for causing the injuries is sharp

and  the  injuries  are  fresh  in  nature.  The  3rd

injury  was  a  simple  injury. He  referred  the

patient to Male Surgical Ward for Surgeon on

call.  Accordingly,  the  final  opinion  would  be

given by the Surgeon concerned. The surgeon

on  call  advised  X-Ray  of  mandible  AP  and

lateral  view.  The  result  was  fracture  on  left

mandible  and  the  nature  of  injury  was

grievous. He exhibited the injury certificate as

Ext-2.

20) In  his  cross-examination,  P.W.-5  has

stated that he had found no any injury of teeth

of  the patient.  The surgeon on call  had also

not  reported  any  injury  on  the  teeth  of  the
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patient. The injury of left side of the face was

found to be grievous in nature. He denied the

suggestion that injury may be caused due to

fall on sharp weapon. 

21) P.W.-6 has stated that on being woken

up by the informant and told about the

occurrence, he went to the ‘pathaar’ and saw

P.W.-2 lying down in injured condition. He saw

cuts on his cheeks of both sides of his face. He

has  also  stated  that  though  P.W.-2  was

conscious, he was not able to speak because

of the injuries. 

22) In  his  cross-examination,  P.W.-6  has

stated  that  it  was  dark  night  at  the  time of

occurrence. The occurrence had taken place in

the 'pathar' (paddy field). When P.W.-1 came to

wake him up,  she did  not  tell  him who had

inflicted the cut injuries on his elder brother.

He further stated that there was no dwelling

house near the place of occurrence. His elder

brother  i.e.,  P.W.-2  did  not  tell  him  after

recovering  from  his  injuries  as  to  who  had

inflicted  the  injuries.  Further,  he  has  stated

that his elder brother P.W.-2 has many cases

going on in the Court. He does not have good

relation with the neighbors.

23) P.W.-7 is the I/O of the instant case and he

conducted  the  investigation.  He  visited  the
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place of occurrence, prepared the sketch map

and also collected the injury certificate of P.W.-

2  from  North  Lakhimpur  Civil  Hospital.

Thereafter, he handed over the case diary to

North  Lakhimpur  P.S.  because  he  resigned

from  the  police  job  for  joining  in  the  jail

department.  Thereafter,  the  case  was

entrusted to woman S.I. Basanti Hazarika who

examined some more witnesses and recorded

their statement. Thereafter, she submitted the

charge-sheet against the accused/appellants. 

24) In  his  cross-examination,  P.W.-7  has

stated  that  place  of  occurrence  was  a

'mathauri'  (embankment).  There  was

vegetation  at  the  place  of  occurrence.  He

further stated P.W.-2 has not mentioned before

him that that the occurrence took place in the

moonlit  night.  Further,  P.W.-2  did  not

specifically stated before him that A-1 caused

cut injury with 'dao' on his left cheek and A-2

caused cut injury with 'dao' on his right cheek

and A-1 caused cut injury on his right leg with

'dao'.  P.W.-7  clarified  that  P.W.-2  had  only

stated that accused/appellants assaulted him

with 'dao' without specifying the parts of body

on which he was assaulted. Further, P.W.-7 has

testified that P.W.-4 had not stated before him

that A-1 was with him in the market till 8 PM

and P.W.-4 also had not stated before him that
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P.W.-1  informed P.W.-4  about  the  infliction  of

injuries on her husband by A-1.

25) P.W.-8, who was on Surgeon on call duty

on that day and he has deposed that he also

examined P.W-2 and advised X-Ray mandible

AP and lateral view. The X-Ray number L1 was

done on 21/06/2011. X-Ray result was fracture

ramus  of  left mandible. X-Ray  was  done  at

Meri  Ultrasound  Centre.  In  his  opinion,  the

nature of the injury was grievous and it  was

caused  by  sharp  object  and  the  age  of  the

injury was fresh. He accordingly incorporated

his finding in Ext-2. The patient was

discharged with treatment. 

26) In  his  cross-examination,  P.W.-8  has

stated  that  the  patient  was  under  medical

treatment in the hospital for 5 days. The X-ray

was  done  not  in  North  Lakhimpur  Civil

Hospital,  but  from outside.  He further  stated

that in Ext.2 he did not specify which of the

three injures was of grievous nature. 

27) After closure of the evidence adduced by

P.W.s,  both  the  accused/appellants  were

examined  under  Section  313  of  Cr.P.C.  and

both of them had taken a plea of total denial.

A-1 has taken a stand that P.W.-2 had earlier

lodged a case against Ghana Borah and Raju

Borah alleging that they had cut his pumpkin
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plants. The police came and asked about the

said  occurrence.  He  had  stated  before  the

police that P.W.-2 had himself cut his pumpkin

plants and lodged a false case against Ghana

Borah and Raju Borah. Because of that P.W.-2

had  a  grudge  against  him.  Because  of  that

earlier  grudge P.W.-2 had lodged the present

case falsely against him and A-2. Further, A-2

also has taken a plea of total denial and he too

had  stated  that  a  false  case  has  been  filed

against him and A-1 by P.W.-2 out of grudge

because  he  had  earlier  litigation  with  his

brother Ghana Borah. P.W.-2 and all the other

witnesses have falsely deposed before Court.

28) From  the  perusal  of  the  evidence

available on record, it is revealed that P.W.-2

who  is  the  injured  witness  has  clearly

implicated  the  accused/appellants  for

assaulting him. P.W.-2 has stated that during

the relevant time it was a moonlit night and he

was returning from his mother's house by his

bicycle.  While  returning  from  his  mother's

house, when he was about to reach his ‘paam’

house,  A-1  restrained  him  and  gave  a  'dao'

blow. Thereafter, A-2 also joined A-1 and gave

'dao' blow on various parts of his body. In the

meantime, P.W.-2 came and raised hue and cry

and thereafter, accused/appellants fled away.
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29) The  Hon’ble  Supreme  Court  while

appreciating  the  evidentiary  value  of  the

injured  witness  has  held  in  catena  of

judgments that such witness should be given

due  weightage  in  considering  the  evidence

and  generally  such  witness  is  considered

reliable.   In Abdul Sayeed v. State of M.P.

(2010)  10  SCC  259 has  held  that   “The

question of the weight to be attached to the

evidence of a witness that was himself injured

in  the  course  of  the  occurrence  has  been

extensively discussed by this Court. Where a

witness  to  the  occurrence  has  himself  been

injured in the incident, the testimony of such a

witness  is  generally  considered  to  be  very

reliable, as he is a witness that comes with a

built-in guarantee of his presence at the scene

of the crime and is unlikely to spare his actual

assailant(s)  in  order  to  falsely  implicate

someone. "Convincing evidence is required to

discredit an injured witness". 

27.While  deciding  this  issue,  a  similar  view

was  taken  in,  Jarnail  Singh  v.  State  of

Punjab (2009) 9 SCC 719, where this Court

reiterated  the  special  evidentiary  status

accorded  to  the  testimony  of  an  injured

accused and relying on its  earlier  judgments

held as under: Darshan Singh (PW 4) was an

injured witness. He had been examined by the
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doctor.  His  testimony  could  not  be  brushed

aside lightly.  He had given full  details of the

incident as he was present at the time when

the  assailants  reached  the  tubewell.  In

Shivalingappa  Kallayanappa  v.  State  of

Karnataka  1994  Supp  (3)  SCC  235,  this

Court  has  held  that  the  deposition  of  the

injured witness should be relied upon unless

there  are strong grounds for  rejection of  his

evidence on the basis of major contradictions

and  discrepancies,  for  the  reason  that  his

presence on the scene stands established in

case it  is  proved that  he suffered the injury

during the said incident. In  State of U.P. v.

Kishan Chand  (2004) 7 SCC 629, a similar

view has  been reiterated  observing  that  the

testimony of a stamped witness has its  own

relevance  and  efficacy.  The  fact  that  the

witness  sustained  injuries  at  the  time  and

place  of  occurrence,  lends  support  to  his

testimony  that  he  was  present  during  the

occurrence.  In  case  the  injured  witness  is

subjected  to  lengthy  cross-  examination  and

nothing  can  be  elicited  to  discard  his

testimony,  it  should  be  relied  upon  (vide

Krishan  v.  State  of  Haryana  (2006)  12  SCC

459). Thus, we are of the considered opinion

that  evidence  of  Darshan  Singh  (PW 4)  has

rightly been relied upon by the courts below. 
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28. The law on the point can be summarized to

the  effect  that  the  testimony  of  the  injured

witness  is  accorded  a  special  status  in  law.

This is as a consequence of the fact that the

injury to the witness is an in-built guarantee of

his  presence  at  the  scene of  the  crime and

because the witness  will  not  want  to  let  his

actual  assailant  go  unpunished  merely  to

falsely  implicate  a  third  party  for  the

commission  of  the  offence.  Thus,  the

deposition  of  the  injured  witness  should  be

relied upon unless there are strong grounds for

rejection of his evidence on the basis of major

contradictions and discrepancies therein.” 

30) The evidence adduced by P.W.-1 is  duly

corroborated  by  his  wife  P.W.-2,  who  is  the

informant of the instant case. P.W.-1 raised hue

and  cry  and  because  of  which  accused/

appellants  fled  away.  She  saw  the

accused/appellants  giving  'dao'  blow  on  her

husband's body and she also saw various cut

injuries on the body of her husband. 

31) Besides the evidence adduced by P.W.-1

and P.W.-2, due corroboration can also be seen

from the evidence adduced by P.W.-4, who has

stated that  when he arrived to  his  house at

about 9:30 PM, he heard hue and cry from the

house of P.W.-2 while he was on the road of his

house.  He  heard  somebody  was  shouting
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“mohone kaatile'. He immediately went to the

house of P.W.-2 and saw that P.W.-2 was lying

on the floor. Therefore, even if P.W.-4 did not

see the actual incident of assault, but at least

he could see the injury immediately after the

incident.  Therefore,  the  prosecution  got  due

corroboration regarding the injury. 

32) That apart, P.W.-6 has also lent sufficient

corroboration  to  the  testimony of  P.W.-1  and

P.W.-2 as regard to the infliction of cut injuries

on various parts of the body. However, there is

no  clear  implication  against  the  accused/

appellants by P.W.-6.

33) The evidence adduced by P.W.-2 got due

corroboration  from the  evidence adduced by

P.W.-5 and P.W.-8. As per P.W.-5, he examined

P.W.-2 and found injuries on the left side of the

face  (cheek),  on  the  right  side  of  the  face

(cheek) and on the lateral aspect of the right

knee,  caused  by  sharp  weapon,  which  were

fresh and third injury was simple in nature. As

per  P.W.-8,  he  advised  P.W.-2  for  X-Ray

mandible of AP and lateral view and on X-Ray

resulted  fracture  ramus  of  left  mandile.

According  to  his  opinion,  the  injury  was

grievous, caused by sharp object and fresh. 

34) No doubt, there are certain discrepancies

regarding the actual place of occurrence. But
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P.W.-2  has  categorically  stated  that  while  he

was  returning  from the house  of  his  mother

and when he was about to reach the ‘paam’

house, accused/appellants had assaulted him.

Therefore,  the  fact  that  other  witnesses  like

P.W.-4,  P.W.-7 etc.  gave different  descriptions

regarding the place of occurrence may not be

very relevant as they were not the actual eye

witnesses of the instant case. Therefore, more

weightage  is  to  be  given  to  the  evidence

adduced  by  injured  witness  and  not  to  the

other witnesses who actually were not present

during the actual  incident  of  assault  or  they

might have seen the P.W.-2 after he went from

actual place of incident to some nearby place. 

35) There may be some minor discrepancies

and omissions as proved from the testimony of

the  I/O  i.e.,  P.W.-7.  However,  all  those

discrepancies are only minor one and will not

go into the root of the case. It is well settled

that  while  appreciating  the  evidence  of  a

witness, minor discrepancies on trivial matters

without affecting the core of the prosecution

case, ought not to prompt the court to reject

evidence  in  its  entirety.  The  totality  of  the

situation  is  to  be  appreciated.  Difference  in

some minor detail,  which does not otherwise

affect the core of the prosecution case, even if

present,  that  by  itself  would  not  relevant  to
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reject  the  evidence  on  minor  variations  and

discrepancies.

36) Accordingly, this Court is of the view that

the impugned judgment and order passed by

the learned Court below is hereby affirmed. 

37) Now  coming  to  the  sentencing  part  it

seems  that  the  learned  Court  below  has

directed  the  accused/appellants  to  undergo

rigorous  imprisonment  for  15  (fifteen)  days

under  Section  341/34  of  I.P.C.;  and  also  to

undergo  rigorous  imprisonment  for  4  (four)

years  and  also  to  pay  a  fine  of  Rs.10,000/-

(rupees ten thousand) only  each, in default to

undergo rigorous imprisonment for another 6

(six) months under Section 326/34 of I.P.C. As

per  Section  341  of  I.P.C.,  the  stipulated

punishment  provision  is  with  simple

imprisonment for a term which may extend to

one month, or with fine which may extend to

five  hundred  rupees,  or  with  both.  As  per

Section  326  of  I.P.C.,  the  stipulated

punishment provision is with imprisonment for

life, or with imprisonment of either description

for a term which may extend to ten years, and

shall  also  be  liable  to  fine.  Therefore,  this

Court  is  of  the  view  that  the  learned  Court

below has already taken a very lenient view in

the instant case and no further leniency can

be considered by this Court in the facts and
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circumstances  of  the  case.  Hence,  the

punishment is also affirmed and upheld. 

38) Hence,  the  instant  appeal  is,  hereby,

dismissed in terms of above.

39) Send down the lower Court records along

with a copy of judgment to  the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 22nd  day of August, 2022.

   (Syed Burhanur Rahman)    
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 

Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Smt Marami Saikia Informant

PW2 Sri Gopal Saikia Victim

PW3 Smt Sum Bora Other witness

PW4 Sri Rongai Borah Other witness

PW5 Dr Bhupen Saikia Medical witness

PW6 Sri Mohendra Saikia Other witness

PW7 Sri Angsuman Teron Police witness

PW8 Dr Prabin Mili Medical witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A
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LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr No. Exhibit Number Description

1 Ext.1 Ejahar

2 Ext.2 Injury certificate

3 Ext.3 Sketch map

4 Ext.4 Charge-sheet

B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman)      
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


