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Criminal Appeal No.43(4)/2019.

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.),
LAKHIMPUR, NORTH LAKHIMPUR.

           Present:  Syed Burhanur Rahman, A.J.S., 
                      Addl. Sessions Judge (F.T.C.),

              Lakhimpur, North Lakhimpur.

(Date of Judgment: 21/07/2022)

Criminal Appeal No.43(4)/2019  .

(C.R. Case No.3/2016 under Section 138 of N.I. Act.)

COMPLAINANT State of Assam.

REPRESENTED BY Mr M. P. Hazarika.

ACCUSED/APPELLANT Sri Bharat Borah (A-1).

REPRESENTED BY Mr B. Boruah.
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JUDGMENT

1) The instant criminal appeal is preferred by the

accused/appellant  against  the  impugned

judgment and order dated 16/09/2019 passed

by  the  learned  Sub-Divisional  Judicial

Magistrate  (M),  Dhakuakhana,  in  C.R.  Case

No.3/2016 by which the accused/appellant  is

found guilty for committing the offence under

Section 138 of Negotiable Instruments Act and

he is sentenced to pay Rs.3,00,000/- (rupees

three  lakh)  only  as  compensation  to  the

complainant Sri  Ranuj  Khanikar,  in default  of

the said payment the accused/appellant shall

undergo  simple  imprisonment  for  6  (six)

months.

2) The  prosecution  case  in  brief  is  that  a

complaint bearing No.386/16 filed by one Sri

Ranuj  Khanikar  alleging  that  the

accused/appellant had a good friendly relation.

On  20/07/2013,  the  accused/  appellant

procured  mustard  seeds  worth  Rs.4,75,000/-

(rupees four lakh seventy five thousand) only

from the complainant on credit and assured to

pay  back  the  price  within  fifteen  days.  The

accused / appellant did not fulfill his assurance

and on repeated demands made to him by the

complainant, the former issued to the latter a

cheque bearing No.376383 dated 18/09/2015

for  Rs.2,30,000/-  (rupees  two  lakh  thirty
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thousand) only. The complainant presented the

said  cheque  to  State  Bank  of  India,

Dhakuakhana  branch  against  his  account  no

30604773799 for encashment on 01/12/2015,

but  the  same  was  dishonoured  due  to

insufficiency  of  fund.  The  complainant  then

issued  demand  notice  to  the  accused/

appellant to pay the cheque amount,  but no

payment was made by the latter. Accordingly,

the instant case was instituted by complainant

Sri Ranuj Khanikar in the court below.

3) After institution of this case, the complainant

appeared  and  filed  his  evidence  on  affidavit

along  with  his  P.W.s.  The  complainant  also

submitted documents to substantiate his case.

The accused/appellant appeared on receipt of

summon  in  the  learned  court  below.  The

particulars of offence under Section 138 of N.I.

Act was explained to the accused/appellant, to

which he pleaded not guilty and claimed to be

tried.

4) The prosecution examined 3 (three) witnesses.

The  accused/appellant  was  examined  under

Section 313 of Cr.P.C and in his statement he

stated that  he had already repaid the entire

amount  of  Rs  4,75,000/-  (rupees  four  lakh

seventy five thousand) only to the complainant

in the year 2013 in two installments. He also

stated  that  he  had  given  the  cheque  in
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question  to  the  complainant  as  a  security

without  mentioning  any  date  on  it  and  the

latter misused the same.

5) After hearing both the sides and the materials

available on record,  the learned Court  below

has pleased to convict the accused/appellant

as above stated. 

6) Being  highly  aggrieved  by  the  impugned

judgment  and  order  dated  16/09/2019,  the

accused/appellant  has challenged the instant

appeal  inter  alia on  the  grounds  that  the

learned Court  below has failed to appreciate

the  evidence  on  record  in  its  proper

perspective. The learned Court below ought to

have  opined  that  accused/appellant  never

received  any  notice  under  N.I.  Act.  The

complainant  did  not  exhibit  any  notice.  The

complainant  in  connivance  with  the  postal

department  staff  falsely  got  the  remark

'grahake narakhe'. Further, it is stated that the

learned Court below ought to have opined that

the prosecution has failed to prove the offence

under  Section  138  of  N.I.  Act  beyond

reasonable doubt. Further, it is stated that the

learned Court below ought to have opined that

the  complainant's  case  is  liable  to  be

dismissed as the bearer cheque can be issued

for  maximum amount  of  Rs.50,000/-  (rupees

fifty  thousand)  only  and  accordingly,  the
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accused/appellant has prayed to interfere with

the  impugned  judgment  and  order  and  the

same may be set aside by this Court. 

Point of determination.

7) Now  the  question  to  be  decided  by  this

appellate  Court  is  that  whether  the  learned

Court  below  correctly  appreciated  the

evidence  available  on  record  and  rightly

passed the impugned judgment and order by

convicting  the  accused/appellant  under

Section 138 of N.I. Act?

  Discussion, decision and reason thereof.

8) In his evidence on affidavit, the informant as

P.W.-1 has reiterated his  claims made in  the

complaint. In course of his cross examination,

P.W.-1  stated  inter  alia that  he  knows  the

accused/appellant.  He  and  the

accused/appellant  deals  in  mustard  seeds

business.  He  came  to  know  the

accused/appellant  through  business  dealings.

He  used  to  supply  goods  to  the

accused/appellant and the latter used to make

payment  against  the same.  He did not  keep

any account in respect of his business dealings

with the accused/appellant. P.W.-1 denied the

suggestion  that  he  has  falsely  stated  in  his

complaint  that  the  accused/appellant  owed

him  Rs.4,75,000/-  (rupees  four  lakh  seventy
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five  thousand)  only.  He  did  not  state  in  his

complaint as well as in his evidence as to the

quantity of mustard seeds supplied by him to

the accused/appellant. He does not have any

stock permit  and he also did not  obtain any

permission from Food and Civil Supplies Deptt

for  keeping  stock  of  mustard  seeds  worth

Rs.4,75,000/-  (rupees  four  lakh  seventy  five

thousand)  only.  P.W.-1 denied  the  suggestion

that the accused/appellant had given him the

cheque in question only as security in respect

of business dealings. He did not mention in his

complaint  as  regards the  rate  per  quintal  of

mustard seeds. He does not have income tax

and sale tax files.

9) P.W.-2  in  his  evidence on affidavit  supported

the  stand  taken  by  P.W.-1.  In  course  of  his

cross examination, P.W.-2 stated inter alia that

he is  a  cultivator  by  profession.  In  the  year

2015,  the rate per  quintal  of  mustard seeds

was Rs.3,000/- to Rs.4,000/-. He does not know

how  much  cultivable  land,  the  complainant

possess.  He  does  not  know  the  quantity  of

mustard seeds supplied by the complainant to

the  accused/appellant.  P.W.-2  denied  the

suggestion that he was not present when the

complainant  supplied  mustard  seeds  to  the

accused/appellant.  He  also  denied  the

suggestion  that  on  18/09/2015,  he,
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complainant and Babul Baruah did not visit the

house of the accused/appellant. He also stated

that  complainant  and  accused/appellant  are

maternal  uncle  and  nephew  by  relation.  He

has good relation with both accused/appellant

and  complainant.  The  cheque  issued  by  the

accused/appellant  was  drawn  upon  U.B.I.

bank,  Dhakuakhana  branch.  The  said  U.B.I.

cheque  was  given  by  the  accused/appellant

against  the  money  due  to  the  complainant.

The  accused/appellant  and  the  complainant

had relation for 10/12 years. P.W.-2 denied the

suggestion  that  the  accused/appellant  does

not owe any money to the complainant.

10) P.W.-3  is  the  Branch  Manager  of

Dhakuakhana S.B.I. He stated in course of his

examination in chief  that  the complainant of

this  case  is  a  customer  of  their  bank.  On

18/09/2015,  the  complainant  deposited  a

cheque bearing No.376383 for transfer of the

money  to  an  account.  He  deposited  the

cheque  for  transfer  of  the  amount  of

Rs.2,30,000/-  (rupees  two  lakh  thirty

thousand) only to the credit of the account of

Ranuj  Khanikar.  P.W.-3 identified as Ext-1 the

cheque deposited by the complainant in their

bank. On 01/12/2015, he prepared the return

memo  showing  the  fund  insufficient.  P.W.-3
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identified as Ext-2 the return memo issued by

him and as Ext-2(1) his signature thereon. 

11) In course of his cross examination, P.W.-3

stated  inter alia that he has been working as

Branch Manager,  S.B.I.,  Dhakuakhana branch

since 05/09/2015. In the return memo it is not

mentioned that the account holder was having

zero balance. P.W.-3 further stated that he has

not  seen  the  deposit  slip  showing  that  the

cheque  (Ext-1)  has  been  deposited  in  the

account of complainant.  P.W.-3 further stated

that Ext-1 is not crossed and it was deposited

in the account of drawer Ranuj Khanikar. Ext-1

is a bearer cheque. In bearer cheque signature

of drawer is necessary. Bearer cheque can be

issued  for  maximum  of  Rs.50,000/-  (rupees

fifty  thousand)  only.  He  also  denied  the

suggestion that he had not returned the bearer

cheque intentionally and deposited the same.

12) Thereafter,  the  accused/appellant  was

examined under Section 313 of Cr.P.C., and he

has taken a stand that he gave the cheque to

the complainant in the year 2013, but he did

not  mention  any  date  in  the  said  cheque.

Further, he has stated that he did not receive

any notice as he was not available at his house

at  that  time.  He  has  also  accepted the  fact

that there was no money in his account of the

S.B.I. Bank, Dhakuakhana Branch. That apart,
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he has taken a stand that he had already paid

the  entire  amount  of  Rs.4,75,000/-  (rupees

four  lakh seventy five thousand)  only to  the

complainant  in  the  year  2013  in  two

instalments.  He  had  given  the  cheque  in

question  to  the  complainant  as  security  and

after repayment of the entire value of mustard

seeds,  the  complainant  assured  him that  he

would destroy the cheque, but he did not do so

and instead as per his will he put a date in the

cheque and misused the cheque for personal

gain. He did not obtain any receipt from the

complainant against repayment of the amount

as the complainant is his relative. 

13) Upon  perusal  of  the  available  materials

and evidence on record, one thing is very clear

that  the  cheque  was  actually  issued  by  the

accused/appellant.  However,  in  the  said

cheque  it  is  contended  by  the  accused/

appellant  that  no  date  was  mentioned.  That

apart, it is also clear from the statement of the

accused/appellant under Section 313 of Cr.P.C.

that he had to pay Rs.4,75,000/- (rupees four

lakh  seventy  five  thousand)  only  to  the

complainant  in  the  year  2013,  but  it  is

contended that he had already paid the said

amount  in  two  instalments  and  instead  of

returning the cheque to the accused/appellant,

the  complainant  had  tendered  it  before  the
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bank for realisation of the amount. The stand

taken by the accused/appellant  seems to be

an imaginary one and not trustworthy at all.

This  is  because  of  the  fact  that  no  written

agreement  or  any  other  documentary

evidence  is  placed  before  this  Court  by  the

accused/appellant to show that he has already

paid  the  entire  amount  of  Rs.4,75,000/-

(rupees four lakh seventy five thousand) only

in two instalments. Even if it is accepted that

the  said  amount  is  paid  in  two  instalments

then  also  this  Court  is  failed  to  understand

why the cheque which was purportedly given

by the accused/appellant as a security cheque

was  not  taken  back  from  the  complainant.

Even  if  the  accused/appellant  is  claimed

himself  to  be the relative,  then also  for  any

financial transaction normally the parties enter

in  some  written  agreement  regarding  the

transaction of financial  matters.  Moreover,  in

absence of any written agreement any vigilant

person  would  have  surely  asked  the  other

party  to  return  back  the  cheque  which  was

purportedly given as a security cheque to the

other party. 

14) Moreover,  the  accused/appellant  has

failed  to  adduce  any  documentary  or  oral

evidence to demolish the stand taken by the

complainant  and  also  no  any  evidence  was
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produced to buttress the stand taken by the

accused/appellant  in  his  statement  under

Section  313  of  Cr.P.C.  Thus  after  the

prosecution was launched and the evidence on

behalf  of the complainant concluded and the

statement under Section 313 of Cr.P.C of the

accused/appellant  recorded,  the  accused/

appellant was offered the opportunity to lead

evidence by examining himself or examination

of witnesses  in  his  defence.  However,  he

declined to do so.

15) As far as the non receipt of the notice is

concerned, I have perused the Ext.3 and Ext.4,

which are postal  receipt and demand notice,

respectively.  In  Ext.4  it  is  clearly  mentioned

that the said notice was returned back with the

remark 'grahake narakhe'. 

16) Section 114 of  the Indian Evidence Act,

1872 provides that the Court may presume the

existence of any fact which it thinks likely to

have  happened,  regard  being  had  to  the

common  course  of  natural  events,  human

conduct  and  public  and  private  business,  in

their  relation  to  the  facts  of  the  particular

case. Illustration (f) thereunder details that the

Court may presume that the common course

of  business  had  been  followed  in  particular

cases, but the Court shall have regard to the

fact  once  a  letter  is  shown  to  have  been
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posted, whether the usual course of the post

was  interrupted  by  disturbances,  before

applying  the  maxim  to  a  particular  case  to

presume that the letter was received.

17) Similarly,  Section  27  of  the  General

Clauses Act, 1897 stipulates that service shall

be  deemed  to  be  effected  by  properly

addressing,  pre-paying  and  posting  by

registered  post,  a  letter  containing  the

document, and, unless the contrary is proved,

to have been effected at the time at which the

letter  would  be  delivered  in  the  ordinary

course of post. The presumption which arises

under  the  above  statutory  provisions  is  of

course rebuttable.  As to  what  should  be the

evidence to rebut such a presumption would

vary from case to case.

18) In  Harcharan  Singh  v.  Shivrani

reported in (1981) 2 SCC 535, the majority

opinion of the Hon’ble Supreme Court is: 

“ ………  Undoubtedly,  the presumptions both

under Section 27 of the General Clauses Act as

well as under Section 114 of the Evidence Act

are rebuttable but in the absence of proof to

the contrary the presumption of proper service

or  effective  service  on  the  addressee  would

arise.  In  the instant  case,  additionally,  there

was positive evidence of the postman to the
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effect  that  the  registered  envelope  was

actually tendered by him to the appellant on

November 10, 1966 but the appellant refused

to  accept.  In  other  words,  there  was  due

service effected upon the appellant by refusal.

In such circumstances,  we are clearly of the

view, that the High Court was right in coming

to the conclusion that the appellant must be

imputed with the knowledge of the contents of

the  notice  which  he  refused  to  accept.  It  is

impossible to accept the contention that when

factually there was refusal to accept the notice

on the part of the appellant he could not be

visited with the knowledge of the contents of

the registered notice because, in our view, the

presumption  raised  under  Section  27  of  the

General Clauses Act as well as under Section

114 of the Indian Evidence Act is one of proper

or effective service which must mean service

of everything that is contained in the notice. It

is  impossible  to  countenance the suggestion

that before knowledge of the contents of the

notice could be imputed the sealed envelope

must be opened and read by the addressee or

when  the  addressee  happens  to  be  an

illiterate person the contents should be read

over to him by the postman or someone else.

Such things do not occur when the addressee

is determined to decline to accept the sealed

envelope. It would, therefore, be reasonable to
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hold that when service is effected by refusal of

a  postal  communication the  addressee must

be  imputed  with  the  knowledge  of  the

contents thereof and, in our view, this follows

upon the presumptions that are raised under

Section 27 of the General Clauses Act,  1897

and Section 114 of the Indian Evidence Act.”

19) In  Jagdish  Singh  v.  Natthu  Singh

reported in AIR 1992 SC 1604, the Hon’ble

Supreme  Court,  dealing  with  a  case  where

notices  were refused by the addressee,  held

that the presumption under Section 27 of the

General Clauses Act, 1897 would apply.

20) In  Basant  Singh  v.  Roman  Catholic

Mission  (2002)  7  SCC  531,  the  Hon’ble

Supreme  Court  having  found  that  once  the

summonses  were  sent  by  registered  post  to

the correct and given address, the defendant's

own conduct becomes important.

21) In P.T. Thomas v. Thomas Job (2005) 6

SCC 478, the Supreme Court held that there

was  no  obligation  to  examine  the  postman

once the presumption under Section 27 of the

General Clauses Act. 1897 stood attracted on

facts.

22) Therefore, when the notice was duly sent

by way of the registered AD of Indian Post and

the  same  was  returned  back  as  the
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accused/appellant had purportedly refused to

accept  the  same,  this  Court  has  no  other

option, but to presume that the notice deemed

to be served, in view of Section 114 (f) of the

Indian  Evidence Act  read  with  Section  27  of

the General Clauses Act, 1897. The appellant/

accused  has  failed  to  rebut  the  said

presumption before the court below. Therefore,

the stand of the accused/appellant that he has

not received the notice, is hereby rejected.

23) In view of the same, I found no illegality

in  the  impugned  judgment  and  order  dated

16/09/2019  passed  by  the  learned  Sub-

Divisional  Judicial  Magistrate  (M),

Dhakuakhana,  in  C.R.  Case  No.3/2016  and

accordingly, I affirmed the same.

24) Accordingly,  the appeal is  dismissed  in

terms of above.

25) Send down the lower Court records along

with a copy of  Judgment to the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 21st day of July, 2022.

   (Syed Burhanur Rahman)   
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
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Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Sri Ranuj Khanikar Complainant

PW2 Sri Niran Baruah Other witness

PW3 Sri Durlav Chandra Das Other witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sl. No. Exhibit Number Description

1 Ext.1 Cheque

2 Ext.2 Cheque return memo

3 Ext.3 Postal receipt

4 Ext.4 Demand Notice
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B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman)      
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


