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IN THE COURT OF THE ADDITIONAL SESSIONS
JUDGE (F.T.C.), LAKHIMPUR, NORTH

LAKHIMPUR.

Present: Syed Burhanur Rahman, A.J.S., 
          Addl. Sessions Judge (F.T.C.),

  Lakhimpur, North Lakhimpur.

(Date of Judgment:04/07/2022)

Sessions Case No.186(N.L.)/2018.

(F.I.R. No.1073/2017, Under Section 366(A) of I.P.C.,
North Lakhimpur P.S.)

 

COMPLAINANT State of Assam.

REPRESENTED BY Mr M.P. Hazarika.

ACCUSED Sri Jadav Tanti (A-1).

REPRESENTED BY Mr B. Das.



2
Sessions Case No.186(N.L.)/2018.

Date of Offence 19/08/2017

Date of F.I.R. 21/08/2017

Date of Charge sheet 30/09/2017

Date of framing of charge 12/11/2018

Date of commencement of 
evidence 22/01/2019

Date on which Judgment is 
reserved 15/06/2022

Date of Judgment 28/06/2022

Date of the Sentencing 
Order, if any N/A

Accused Details:

Rank of 

the 

Accused

Name of 

Accused

Date of arrest Date released

on bail

Offence 

charged 

with

Whether 

acquitted 

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone 

during Trial 

for purpose 

of Sec.428 

Cr.P.C.

A-1

Sri 

Jadav 

Tanti

21/08/2017 06/09/2017
U/s 366 of

I.P.C.
Acquitted N/A 16 days
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JUDGMENT

1. The prosecution case in brief is that an ejahar

was lodged by the informant Smt Minati Saikia

Nath  against  the  accused  alleging  that  at

about 9:30 PM, on 19/08/2017, the daughter of

the informant, who was aged about 15 years

old,  had  disappeared  from  her  house.

Thereafter, she came to know that the accused

person  had  kidnapped  her  daughter.

Accordingly,  the  ejahar  was  registered  on

21/08/2017 bearing North Lakhimpur P.S. Case

No.1073/2017 under Section 366 (A) of I.P.C.

2. The  police  conducted  the  investigation  and

after the completion of the investigation, the

police had filed the charge-sheet bearing C.S.

No.533/2017, dated 30/09/2017, under Section

366 (A) of I.P.C.

3. Later on the committal Court after complying

the statutory provision committed the instant

case before the Court of Sessions as the same

is exclusively triable by the Sessions Court and

thereafter, the matter was transferred to this

Court  on 18/09/2018 for  disposal.  This  Court

had framed the charge under Section 366 of

I.P.C.  on  12/11/2018.  During  the  trial  the

prosecution  examined  a  total  of  seven

numbers  of  prosecution  witnesses.  After

closure of prosecution witnesses, the accused

person  was  examined  under  Section  313  of
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Cr.P.C.  The plea  of  the accused was of  total

denial. However, no defence witness adduced

evidence on behalf of the accused person. 

Point of determination.

4. Whether on 19/08/2017, at about 9:30 PM, at

No.2  Balijan  under  North  Lakhimpur  P.S.

kidnapped (or abducted)  her minor daughter

aged  about  15  years,  daughter  of  informant

Smt  Minati  Saikia  Nath  from  her  house  (by

criminal intimidation or abuse of authority or

by other methods of compulsion induced the

said  girl)  with  intend  that  she  may  be

compelled (or knowing it likely that she will be

compelled to) marry you against her will or in

order that she may be forced (or seduced) to

illicit intercourse or knowing it likely that she

will be forced (or seduced) to illicit intercourse,

and thereby committed an offence punishable

under Section 366 of I.P.C.?

Discussion, decision and reasons thereof.

5. Now let me examine the evidence available on

record to adjudicate the instant case. P.W.-1 is

the informant of the instant case. She deposed

that  in  the  year  2017  in  August  month,  at

around 8:30/9 PM, her daughter was studying

at their home. The informant and her husband

was not at home during that time. When they

returned  back  they  failed  to  find  their

daughter.  Thereafter,  due  to  the
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disappearance of their daughter, they lodged

the  F.I.R.  at  Lilabari  Police  Out  Post.  On  the

next day,  she came to know from the other

people that the accused person along with one

Gobardhan Nath kidnapped her daughter. She

thereafter  went  to  the  residence  of  the

accused person, but failed to find her daughter

and the accused in his house. Later on police

recovered her daughter. 

6. In her cross-examination, she has stated that

she did not author the ejahar. The scribe of the

ejahar did not put his signature on the ejahar.

She  also  admitted  that  she  did  not  see

whether her daughter eloped on her own will

or  not.  She  denied  the  suggestion  that  her

daughter  had  love  affair  with  the  accused

person and as she assaulted her, her daughter

on her own volition eloped with the accused

person.  Thereafter,  she  denied  the  other

suggestions made by the defence. 

7. As per P.W.-2 (victim girl), she has stated that

on  the  fateful  day,  her  parents  were  not  at

home.  On  that  day,  in  the  evening,  the

accused person went to her residence and told

her  that  he would be going to aunt's  (mahi)

residence. She also stated that she considered

the accused person as her 'dada' (brother) and

therefore,  she  went  to  the  residence  of

accused's  aunt  along  with  him.  Accused  put

vermilion (hendur) in her forehead in his aunt's
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place. As she did not return home, her mother

lodged the F.I.R. She gave her 164 statement

before  the  Magistrate,  which  is  exhibited  as

Ext.2.  She also stated that accused kept her

for one day along with him.

8. In her cross-examination, she has stated that

the accused took her forcefully. She also stated

that when she recorded her statement in the

Court before Magistrate, she did not mention

that  accused  took  her  forcefully  along  with

him.  She  also  admitted  in  the  statement

recorded  in  the  Court  that  she  also  did  not

disclose  that  accused put  vermilion  (hendur)

on her forehead. 

9. As per P.W.-3, informant is his sister and victim

is his niece. He stated that his sister told him

that  his  niece  had disappeared and inquired

about her. Thereafter, despite the inquiry they

failed to find the victim girl  and therefore,  a

case  was  lodged  against  her  disappearance.

The accused was also not in his house. On the

next  day  of  lodging  the  F.I.R.,  the  police

recovered  the  victim  girl  along  with  the

accused person. He also stated that he heard

that the accused person kidnapped the victim

girl by giving false inducement. 

10. In  his  cross-examination,  he  has  stated

that he did not witness the incident with his

own eyes and only heard from his sister. 
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11. As  per  P.W.-4,  the  informant  is  his  wife

and  the  victim  is  his  daughter.  In  the  year

2017, he along with the informant went to the

neighbour's residence. Then his daughter was

studying in  his house.  Later  on his  daughter

was not found in his residence and they came

to know that the accused had kidnapped his

daughter.  Accused was also not  found in  his

residence.  His  wife  lodged  the  F.I.R.  on  the

next  day  and  later  on  police  recovered  his

daughter along with the accused person. Later

on his daughter told her mother that on that

night accused came to their house and after

wrongful inducement he took her to his aunt's

place and thereafter, put vermilion (hendur) on

her forehead. It is further stated that accused

kidnapped his minor daughter. 

12. In  his  cross-examination,  he  has  stated

that he did not witness the incident whether

his daughter had eloped with the accused or

accused took his daughter. He also denied to

have  the  knowledge  regarding  the  affair

between the accused person and his daughter.

He also admitted that no birth certificate of the

victim girl was given to the police. Thereafter,

he denied the suggestions made to him by the

defence. 

13. As per P.W.-5, the incident took place on

19/08/2017,  at  around  9:30  PM,  when  the

daughter  of  the  informant  disappeared  from



8
Sessions Case No.186(N.L.)/2018.

her house. They tried to find the victim girl and

upon  failure  the  informant  lodged  the  F.I.R.

Later on police recovered the victim girl along

with the accused person and he came to know

that  the  accused person took the victim girl

along with him.

14. In  his  cross-examination,  P.W.-5  has

stated that he did not witness the incident with

his own eyes. 

15. P.W.-6 is the M.O, who has stated that on

21/08/2017, at about 11 AM, she examined the

victim  girl  in  North  Lakhimpur  Civil  Hospital

and she in her opinion has stated that:-

i)  No  recent  evidence  of  sexual

intercourse.

ii)  No  injury  mark  anywhere  over  her

body as well as the private parts of her

body.

iii) Present age of the victim girl is above

15 years and below 17 years.

16.  In  her  cross-examination,  P.W.-6  has

stated that the age of the victim as per the

opinion  given  by  her  is  not  varied  from the

actual age of the victim. 

17. P.W.-7, who is the I.O of the instant case,

has stated that on 20/08/2017, he was working

as  an  Attached Officer  at  Lilabari  Police  Out

Post and on that day, the informant lodged the
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ejahar  regarding  the  kidnapping  of  her

daughter.  Accordingly,  the  F.I.R.  was  lodged

and  he  was  entrusted  with  the  task  of

investigation.  He  visited  the  place  of

occurrence,  examined  the  victim  as  well  as

other  witnesses  and  recorded  their

statements,  prepared a rough sketch map of

the  place  of  occurrence.  Thereafter,  he

recovered the victim girl from the house of one

Basanta Gogoi, resident of Saboti under North

Lakhimpur  P.S.  along  the  accused  person.

Thereafter  the  accused  was  arrested  and

brought him before the Court.  Thereafter,  he

sent  the victim girl  to  North  Lakhimpur  Civil

Hospital  for  getting  her  medically  examined

and  also  brought  her  for  recording  her

statement under Section 164 of Cr.P.C. He also

collected  the  medical  examination  report  of

the  victim  girl  from  the  said  hospital.

Thereafter, he handed over the case diary to

then  I/C  of  Lilabari  Police  Out  Post  and

accordingly,  the then I/C S.I.  Jintu Borah had

submitted the charge-sheet under Section 366

(A) of I.P.C. against the accused person.

18. In  his  cross-examination,  P.W.-7  has

stated that the ejahar was not written by the

informant herself. He also admitted that he did

not seize any age prove document regarding

the age of the victim girl. He has stated that

P.W.-1  did  not  state  before  him  that  the
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accused person had taken away the victim girl

along  with  Gobardhan  Nath.  Further  he  has

stated that P.W.-4 did not state before him that

the  victim  girl  told  her  mother  that  the

accused  person  came  to  their  house  and

accused  had  taken  away  the  victim  to  his

maternal  aunt's  house  and  put  vermilion  on

the forehead of the victim girl.

19. Thereafter,  the  accused  was  examined

under Section 313 of Cr.P.C. and he has taken

a plea of total  denial.  However,  no D.W. has

adduced evidence to demolish the stand taken

by the prosecution in the instant case. 

20. The perusal of the evidence available on

record goes on to show that neither P.W.-1 the

informant and the mother of the victim girl nor

P.W.-4  i.e.,  the  father  of  the  victim  girl

witnessed the incident of alleged kidnapping of

the  victim girl  by  the  accused person.  Their

evidence is only based on suspicious. But it is

well  settled that  in a criminal trial  suspicion,

howsoever, grave cannot substitute proof.

21. That apart,  in the evidence adduced by

P.W.-2, she has also stated that she went with

the  accused  person  to  his  maternal  aunt's

place and therefore, there was no question of

any coercion or force used against her. She on

her own went with the accused person as she

knew  him  and  consider  him  as  her  brother
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(dada). However, she has also stated the fact

that he put vermilion on her forehead. In her

cross-examination,  she  has  however  stated

that accused has forcefully taken her with him.

So there are contradictions which his palpable

from the statement as well as the evidence-in-

chief and cross-examination of P.W.-2. 

22. Also,  I  have  also  perused  Ext.2,

statement  recorded  by  the  victim girl  under

Section 164 of  Cr.P.C.  In  the said statement,

there was no implication against the accused

person. She has only stated that she went with

the  accused  person  to  his  maternal  aunt's

place and they stayed together  for  one day.

She has categorically stated that accused did

not kidnap her and she on her own went with

the  accused  person.  Therefore,  when  her

statement  was  immediately  recorded  under

Section  164  of  Cr.P.C.,  there  was  no

incriminating  statement  made  against  the

accused  person  by  the  victim.  She  did  not

mention the fact that she was falsely induced

or enticed by the accused person and taken to

his  maternal  aunt's  place.  She even did  not

mention  about  the  instance  of  putting

vermilion  (hendur)  on  her  forehead  by  the

accused person.  In  fact  contrary  to  that  she

mention that she out of her own volition went

with  the  accused  person.  Moreover,  upon

perusal of the evidence adduced by P.W.-6 i.e.,
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medical  witness,  it  is  also  revealed  in  the

relevant medical history part that according to

the victim she was in love with the accused for

5 months. On 19/08/2017, she had gone with

him on her own will to Jonai and again came

back to Saboti. 

23. In Abdul Salam - Vs - State of Assam

reported in (2016) 3 GLR 79,  the Hon’ble

Gauhati High Court has disbelieved the version

of the prosecution as the victim did not raise

any  alarm  when  she  was  taken  away  by

accused in an auto rickshaw. Prosecution case

was  held  as  not  natural,  consistent  and

probable to sustain the conviction.

24. Similarly,  in  another  case,  in  Pinku

Kalita - Vs - State of Assam reported in

(2015) 3 GLR 251, the Hon’ble Gauhati High

Court  has  disbelieved  the  version  of  the

prosecution when the victim failed to raise any

hue and cry while crossing the market place

with the accused.

25. In Sukhil Mallick - Vs - State of Assam, in

(2014) 4 GLR 759, the Hon’ble Gauhati High

Court  has  set  aside  the  conviction  of  the

accused  as  the  victim  girl  went  with  the

accused  on  a  motorcycle,  nothing  on  record

was there to show any force applied upon the

victim by the accused, no injury was sustained

upon  the  victim,  and  the  incident  was  not
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disclosed to any person by the victim and the

victim girl  was held as a consenting party in

the said case.

26. In  Shyam and  Another  vs.  State  of

Maharashtra,  reported  in  AIR  1995  SC

2169,  the  Apex  Court  had  opined  that  the

conduct  of  the  alleged  victim  girl  therein,

subsequent to the alleged kidnapping, goes to

show that she was a willing party to go with

the  appellant  on  her  own.  The  Apex  Court

opined that the prosecutrix was not tied to the

bicycle and if she had really been kidnapped,

she could have easily jumped off the bicycle.

The  Apex  Court  had  observed  that  the

prosecutrix was fully grown up and, even if she

did not attain the age of 18, was still  in the

age of  discretion,  sensible  and aware of  the

intention of the accused,  that he was taking

her away for a purpose, and yet she did not

put up a struggle or raised any alarm.

27. Now  another  question  which  is  to  be

decided by this Court is about the age of the

victim  girl.  It  is  an  admitted  fact  that  as

revealed from the cross-examination of P.W.-4

i.e., the father of the victim girl and P.W.-7 i.e.,

the  I.O.  of  the  instant  case  that  no  birth

certificate  was  collected  regarding  the

determination  of  the  age  of  the  victim  girl.

Even as per P.W.-6 (M.O.), the age of the victim

is  above  15  years  and  below  17  years.
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However,  it  is  well  established that  such  an

opinion is  not  a conclusive one and there is

always a scope of variation of at least two to

three  years  of  such  opinion.  Therefore,  in

absence of any conclusive evidence, this Court

is of the view that the age of the victim girl

cannot  be  taken  as  below  18  years  and

therefore,  she is  considered as  major  at  the

relevant  point  of  time  in  absence  of  any

conclusive proof. 

28. In  Jaya  Mala  vs.  Home  Secretary,

Government of Jammu and Kashmir and

Others, reported in AIR 1982 SC 1297, the

Apex Court  held  that  margin  of  error  in  age

ascertained  by  radiological  examination  was

two years on either side. 

29. In  Samsul Hoque @ Samsul Haque @

Samsul  Alam  vs.  State  of  Assam,

reported in 2005 (3) GLT 105,  the doctor,

who had held the ossification test, had opined

that the age of the victim was above 16 years

and below 18 years.  Holding  that  there  is  a

margin of error of two years on either side in

an  ossification  test,  this  Court  held  that  the

victim  was  not  a  minor  and  the  case  being

voluntary elopement,  the benefit  must go to

the accused.

30. In Gourango Roy and Ors. vs. State of

Tripura, reported in 2007 (2) GLT 379, the
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alleged kidnapped girl was fully grown up and

was aged about 17 years at the time of the

occurrence. In the facts and circumstances of

the case, it was observed by the Court that the

alleged kidnapped girl was a consenting party

and there was no evidence to presume, though

the girl was not 18 years of age at the time of

the occurrence, that she was kidnapped by the

accused persons and was compelled to marry

the appellant No.1 therein against her will.  It

was held that the prosecution story appeared

to  be  a  story  invented  mechanically

subsequent to the recovery of the girl by the

police.

31. Therefore, in view of the same, this Court

is of the view that the prosecution has failed to

establish the charge under Section 366 of I.P.C.

against the accused person and he is given the

benefit  of  doubt  and  accordingly,  he  is

acquitted in the instant case. 

32. The  accused  person  is  set  at  liberty

forthwith  and  his  bail  bonds  shall  remain  in

force for another 6(six) months from today

33.The seized articles,  if  any, be disposed of in

due course of time.

34. Send  a  copy  of  this  judgment  to  the

learned District  Magistrate,  Lakhimpur,  North

Lakhimpur under Section 365 of Cr.P.C.
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Given  under  my  hand  and  seal  of  this

Court on this the 04th day of July, 2022.

 
     (Syed Burhanur Rahman )  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 

Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

( Syed Burhanur Rahman ) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A) Prosecution:

RANK NAME
NATURE OF 
EVIDENCE

PW1 Smt Minati Saikia Nath Informant 

PW2 'X' Victim

PW3 Sri Dipak Saikia Other witness

PW4 Sri Dilip Nath Other witness

PW5 Sri Anil Nath Other witness

PW6 Dr Bharati Gogoi Medical witness

PW7 Sri Phul Kr Borman Police witness

B) Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

C) Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A) Prosecution:

Sr No. Exhibit Number Description

1 Ext.1 Ejahar

2 Ext.2 164 statement
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3 Ext.3 Medico legal report

4 Ext.4 Form of F.I.R.

5 Ext.5 Sketch map

6 Ext.6 Extract copy of G.D. Entry

7 Ext.7 Charge-sheet

B) Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C) Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D)Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

                       (Syed Burhanur Rahman )
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


