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C.R Case No. 254/2011 

APPENDIX-12 
 

 
    IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS 

LAKHIMPUR, NORTH LAKHIMPUR 
 
 

      Present :  Ms. Sparsita Garg, M.A., L.L.M., A.J.S 
   Judicial Magistrate 1ST CLASS, 
   Lakhimpur, North Lakhimpur, Assam 
  

      (Date of Judgment: 31-08-2022) 
 
   (C.R. Case NO. 254 OF 2011) 
   under section 138 of Negotiable   
   Instruments Act 1881 
 

COMPLAINANT Sri Mridul Hazarika  

REPRESENTED BY Mr. Soumitra Sarkar, Advocate 

ACCUSED Simanta Sarma 

S/o Sri Tarun Sarmah 

R/o : KB Road, Ward No.11  

P.S.- North Lakhimpur,  

District: Lakhimpur.  

REPRESENTED BY Mr. Arup Borah, Advocate 

APPENDIX-13 

Date of filing Complaint petition 16.12.2011 

Date of Offence Explanation 03.11.2012 

Date of commencement of evidence 08.02.2013 

Date on which judgment is reserved 31.08.2022 

Date of Judgment 31.08.2022 

Date of the Sentencing Order, if any 31.08.2022 
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                                  Accused Details: 

Rank of 

the 

Accused 

Name 

of 

Accused 

Date 

of 

Arrest 

Date 

Release 

on Bail 

Offences 

charged 

with 

Whether 

Acquitted 

or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

Undergone 

during 

Trial for 

purpose of 

Sec. 428 

Cr.P.C. 

A1 Simanta 

Sarma 

NIL NIL Section 138 

of 

Negotiable 

Instruments 

Act 

Convicted Simple 
Imprisonment 
for six (06) 
months and 
compensation 
of Rs. 
22,00,000/- 
(Rupees 
Twenty Two 
Lakhs Only) 
i.e., twice the 
amount of the 
cheque in 
question and 
accused/convict 
is to pay the 
compensation 
within a period 
of six (06) 
months. 

  

 

NIL 
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J  U  D  G  M  E  N  T 

COMPLAINANT’S CASE IN BRIEF: 

1. Accused stood for trial for commission of offence u/s 138 of 

Negotiable Instruments Act 1881.  

 

2. The brief case of the complainant is that the complainant 

family had good relationship with the accused and the 

accused who was in need of money for executing a contract 

approached the complainant to advance money and the 

complainant managed to pay a sum of Rs. 11,00000/- 

(Rupees Eleven Lakhs Only) to the accused from his own 

source. On 14.12.2010 the accused executed an agreement 

in favour of the complainant before notary vide serial no. 

33/2/10 admitting the taking of loan and also issuing two 

post dated cheque for an amount of Rs. 4,00000/- (Rupees 

Four Lakhs Only) in favour of his wife and Rs.11,00000/- 

(Rupees Eleven Lakhs Only) in his favour. The two cheques 

were drawn with Bank of Baroda, Khaga Branch, North 

Lakhimpur bearing cheque number 129974 dated 

03/10/2011 for an amount of Rs. 11,00000/- (Rupees Eleven 

Lakhs Only) in favour of the complainant and another cheque 

being number 129975 dated 03.10.2011 for an amount of 

Rs.4,00000/- (Rupees Four Lakhs Only) in favour of his wife. 

The accused also executed a promissory note before the 

Notary, North Lakhimpur promising to pay back Rs. 
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15,00,000/- (Rupees Fifteen Lakhs Only) to the complainant 

within six (06) months from the date of execution i.e., 

14.12.2010. However, the accused failed to pay the amount 

within six (06) months. The accused thereafter issued a 

notice on 22.06.2011 through his advocate denying taking of 

any money from the complainant and his wife and in the said 

notice the accused requested the complainant to wait till 

December 2011. In reply to the said notice the complainant 

informed about depositing the cheque after 30th September 

2011. Although both the cheques were deposited on 

03.10.2011 at United Bank of India, North Lakhimpur Branch 

for collection but both the cheques were returned on 

07.10.2011 by the Bank of Baroda for insufficient funds. 

Thereafter, on the request of the accused both the cheques 

were deposited again on 15.10.2011 at United Bank of India, 

North Lakhimpur Branch but again same was returned as 

payment was stopped by the drawer on 17.10.2011. Having 

no other alternative the complainant issued notice u/s 138 of 

Negotiable Instruments Act 1881 r/w Section 420 of IPC 

which was duly received by the accused on 01.11.2011. Even 

after receipt of the said notice the accused failed to repay 

the loan amount. Hence the complainant’s case. 

 

3. After perusal of the complaint petition as well as statement 

of the complainant and after finding sufficient materials, 

cognizance under section 138 of the Negotiable Instruments 
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1881 Act was taken against the accused. The court issued 

summons to the accused and he appeared and faced trial.  

 

4. The court thereafter having found prima facie materials 

against the accused under 138 of the Negotiable Instruments 

Act 1881 read over and explained to him the substance of 

accusation to which he pleaded not guilty and claimed to be 

tried.  

 

5. Complainant in support of its case has examined only three 

(03) witnesses.  

 

6. The statement defence of the accused u/s 313 of the Code of 

Criminal Procedure is recorded in a separate sheet as far as 

possible in his own words which is tagged with the case 

record. Accused denied adducing evidence in his defence.  

 

7. I have heard the arguments advanced by the learned counsel 

for the complainant as well as the accused. Upon hearing 

both the parties and on perusal of the record, following 

points for determination are formulated for proper 

adjudication of this case. 

 

POINTS FOR DETERMINATION: 

 

Point No 1: Whether the accused person issued cheque 

number 129974 for an amount of Rs.11,00000/- (Rupees 
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Eleven Lakhs Only) drawn with Bank of Baroda, Khaga 

Branch, North Lakhimpur dated 03.10.2011 from his account 

against discharge of his legally enforceable debt or liability 

towards the complainant?  

  

Point No.2: Whether the cheque was deposited by the 

complainant and same was dishonored by the bank?  

 
Point No.3: Whether the complainant served notice to the 

accused person within one (01) month of dishonor of the 

cheque?  

 

Point No.4: Whether the accused failed to pay the amount 

within fifteen (15) days of receipt of the notice issued by the 

complainant and whether the complainant has filed the 

instant case within one (01) month of receiving the said 

notice?  

 

Point No.5: Whether the accused has committed an offence 

under section 138 of Negotiable Instrument Act?  

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF:  

 
8. Now let me try to decide the above points together by 

appreciating the evidence available in the case record. I have 

carefully considered the evidence available in the instant 

case. P.W-1 Mridul Hazarika is the complainant of this 
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case and in his evidence he stated that the accused 

approached him and his wife for financial help as the 

accused was in need of money and having good relationship 

the complainant agreed to give Rs.11,00,000/- (Rupees 

Eleven Lakhs Only) and his wife gave an amount of Rs.4, 

00,000/- (Rupees Four Lakhs Only) to the accused. The 

accused promised to repay the entire amount within six (06) 

months. The accused also executed a promissory note before 

Notary North Lakhimpur acknowledging the debt of Rs. 15, 

00,000/- (Rupees Fifteen Lakhs Only). The accused 

thereafter issued cheque number 129974 dated 03/10/2011 

for an amount of Rs.11,00,000/- (Rupees Eleven Lakhs Only) 

in favour of the complainant and another cheque being 

number 129975 dated 03.10.2011 for an amount of Rs. 4, 

00000/- (Rupees Four Lakhs Only) in favour of his wife 

drawn from his account with Bank of Baroda, Khaga Branch, 

North Lakhimpur. After expiry of six (06) months the 

complainant deposited the cheque with United Bank of India, 

North Lakhimpur Branch but same the cheque was 

dishonored. However, on the request of the accused the 

complainant again deposited the cheque for payment but 

same was dishonored at the instance of the accused. 

Thereafter the complainant served notice to the accused and 

as the accused failed to pay the amount the complainant was 

forced to file this instant complainant petition. The 

complainant proved Exhibit 1 to 15 which shows that the 
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accused issued a cheque in the name of the complainant, the 

accused executed a promissory note acknowledging the 

debt, the accused also executed an agreement before the 

Notary, North Lakhimpur and the cheques in question was 

present twice and same were returned with dishonor note. 

The Exhibit-4 shows that legal notice was issued to the 

accused but he failed to pay the amount mentioned in the 

cheque. The complainant was thoroughly cross examined but 

the evidence of the complainant regarding issuance of the 

cheque in his favour, the dishonor of the cheque and 

execution of promissory note and agreement and receiving of 

notice for payment has not been denied through cross 

examination. Moreover, the accused himself avoided the 

witness box which itself proves the case of the complainant. 

The accused was put the question as to issuance of two 

cheques in favour of the complainant as well as his wife. The 

accused also admitted about this fact.   

 

9. P.W-2 Shiva Prasad Borah in his evidence corroborated 

the evidence of the complainant of taking an advanced 

amount of Rs. 11,00,000/- (Rupees Eleven Lakhs Only) from 

the complainant and Rs.4,00,000/- (Rupees Four Lakhs Only) 

from his wife. To this effect an agreement was executed and 

he was a witness in that agreement. He further stated that 

the accused gave two cheques amounting to of 

Rs.11,00,000/- (Rupees Eleven Lakhs Only) in favour of the 



9 

 

C.R Case No. 254/2011 

complainant and Rs. 4,00,000/- (Rupees Four Lakhs Only) in 

favour of his wife. Though the cheques were deposited in the 

bank but the same was returned for which the complainant 

lodged the present case.  

 

The witness admitted in his cross examination that he is a 

friend of the complainant and denied the suggestion that he 

has deposed falsely but the fact remained is that he has 

knowledge about the transaction between the parties and he 

is also an witness in the agreement executed between the 

parties. Thus P.W-2 supported the complainant’s case.  

 

10. P.W-3 Parimita Baruah is the Senior Branch Manager of 

Bank of Baroda, Bormuria Branch and in her evidence she 

stated that Exhibit-3 is the cheque bearing number 129974 

which was drawn from her bank and the account is in the 

name of accused Simanta Kumar Sarma. The said cheque 

was issued in the name of the complainant dated 03.10.2011 

for an amount of Rs. 11,00,000/- (Rupees Eleven Lakhs 

Only). The said cheque came for encashment from United 

Bank of India but the same was dishonored due to 

insufficient of funds. Exhbit-7 and Exhibit-9 are two return 

memos proved by PW-3 dated 07.10.2011 and 17.10.2011 

and as per the return memo the above cheque was again 

presented for payment but the same was returned without 

payment due to payment stopped advice by the drawer.  
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The witness was thoroughly cross examined and being an 

official witness she has proved the two cheques in question 

and her evidence goes to show that the accused was the 

drawer of the two cheques one in the name of the 

complainant and other in the name of his wife Ranjana 

Hazarika. The signature of the accused matched with the 

specimen signature and therefore there is nothing to doubt 

regarding the issuance of the two cheques by the accused. 

The drawer/accused issued the two cheques from his 

account maintained with Bank of Baroda, Lakhimpur. 

  

11. Now let me discuss the points for determination together on 

the basis of the evidence as well as the document produced 

by the complainant side. Section 118 of the Negotiable 

Instruments Act says about presumption as to negotiable 

instruments. The presumption is of course rebuttable 

provided the following presumptions exist- 

 

i) Of consideration - that every negotiable instrument 

was made or drawn for some consideration and such 

instrument when accepted, endorsed and transferred 

was accepted, endorsed, negotiated and transferred for 

consideration. 

ii) Every negotiable instrument barring a date was 

made or drawn on such date.  
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iii) As to the tie of acceptance - that every negotiable 

instrument which is accepted within a reasonable time 

after its date and before its maturity.  

iv) As to the time of transfer - that every transfer of 

negotiable instrument was made before its maturity. 

v) As to order of endorsement - that the endorsement 

appearing upon a negotiable instrument were made in 

the order in which they appear.  

vi) As to stamp - a lost promissory note, bill of exchange 

or cheque was duly stamped.  

vii) That the holder of a cheque/negotiable instrument is a 

holder in due course. Provided that where the 

instrument have been obtained from its lawful owner or 

from any person in lawful custody thereof by means of 

an offence or fraud or has been obtained from the 

maker by means of fraud or otherwise or for unlawful 

consideration the burden of proving that the holder of 

the instrument in due course lies upon him. 

  

12.  In order to hold a person guilty u/s 138 of the Negotiable 

Instruments Act 1881 if a cheque is dishonored by way of 

insufficiency of funds/stopped payment which was issued in 

discharge of a part or whole of the debt or other liability 

within the period of six (06) months and even after receipt of 

notice has failed to honour the instrument he is deemed to 

have committed an offence u/s 138 of the Negotiable 
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Instrument Act 1881. In order to prove such a case the 

complainant is to prove- 

a) The cheque has been presented to the bank within a 

period of six (06) months from the date when it is drawn or 

within the period of its validity.  

b) The payee or the holder in due course of the cheque 

makes a demand for payment by giving a notice in writing 

within thirty (30) days regarding dishonor of the cheque and 

inspite of receipt of such notice fails to pay the amount 

within fifteen (15) days. 

 

13.  In the instant case the complainant stated that the accused 

took an amount of Rs. 11,00,000/- (Rupees Eleven Lakhs 

Only) and Rs. 4,00,000/- (Rupees Four Lakhs Only) from him 

and his wife and the accused also issued a cheque in favour 

of the complainant for an amount of Rs. 11,00,000/- (Rupees 

Eleven Lakhs Only). The accused also executed a promissory 

note before the Notary, North Lakhimpur acknowledging the 

debt of Rs. 11,00,000/- (Rupees Eleven Lakhs Only) with the 

complainant and Rs.4,00,000/- (Rupees Four Lakhs Only) 

due to his wife. P.W-2 Shiva Prasad Borah in his evidence 

stated that he knows about the transaction between the 

parties and he is a signatory in the agreement executed 

between the parties and also regarding non-payment of the 

cheque amount. P.W-3 Parimita Baruah is a bank official 

who stated that the cheque in question i.e Exhibit-3 which 
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was drawn in favour of the complainant by the 

drawer/accused from the account maintained in her branch. 

She further proved the presentation of the cheques on two 

occasions and return of the two cheques with dishonor note 

i.e., Exhibit 7 and Exhibit-9. As per Section 139 of the 

Negotiable Instruments Act “the presumption is in favour 

of the holder of the negotiable instrument and it must 

be presumed that the instrument was drawn to 

liquidate debt or other enforceable liability and 

thereby it must be held that the cheque was issued 

for the discharge of whole or in part of any debt or 

liability”. From the evidence of the witnesses as well as 

documents it is clearly evident that the accused issued the 

cheque in question in favour of the complainant and thereby 

it must be held that he issued the cheque in order to 

discharge his liability towards the complainant. Further, the 

evidence of the complainant goes to show that the cheque 

was presented for payment twice but same was returned due 

to insufficiency of funds and payment stopped by the drawer. 

After such complainant issued notice to the accused but he 

failed to pay the amount to the complainant. The 

presumption under Negotiable Instruments Act is of course 

rebuttal but the accused has to discharge his burden 

otherwise. The Hon’ble Apex Court in Laxmi Daychen 

versus State of Gujrat reported in 2012, 13 SCC 375 

wherein the Apex Court observed that “in view of Section 
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139, it has to be presumed that a cheque has been issued in 

discharge of any debt or other liability. The presumption can 

be rebutted by adducing evidence and the burden on the 

person who wants to rebut the presumption. The 

presumption coupled with the object of chapter XVII of the 

Act leads to the conclusion that by countermanding payment 

of post dated cheque, a party should not be allowed to get 

away from the panel provision of Section 138 of the Act. A 

contrary view would render Section 138 dead letter and will 

provide a handle to persons trying to avoid payment under 

legal obligation under taken by them through their own acts 

which in other words can be said to be taking advantage of 

one’s own wrong”. Similar view was approved by the Hon’ble 

Apex Court in Rangapa versus Sri Mohan, reported in 

2010, 11 SCC 442 and held that “the failure of the drawer 

of the cheque to put up a probable defence for rebutting the 

presumption that arises under section 139 to justify 

conviction even when the appellant drawer may have alleged 

that the cheque in question has been lost and was being 

misused by the complainant”. 

 

14. In the instant case the complainant could prove that the 

accused issued the cheque in question and same was 

presented for payment twice and in both the occasions the 

cheque got dishonored. The complainant also proved the 

promissory note (Exhibit-2) wherein the accused 
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acknowledged his debt and thereby it appears that the 

accused issued the cheque in order to discharge his liability 

towards the complainant. The accused in his statement u/s 

313 Cr.P.C admitted that he issued a cheque in favour of the 

complainant and he also admitted having executing a 

promissory note acknowledging the debt. The cheque came 

from the right person and he is the rightful holder of the 

cheque in due course.  

 

15. In view of the discussions made above it clearly appears that 

the dishonor of the cheque was due to the fault of the 

accused. The accused has failed to rebut the presumption as 

stated in Section 139 of the Negotiable Instruments Act 

1881. Thus, I am of the considered opinion that the 

complainant has successfully proved the case against the 

accused under Section 138 of Negotiable Instruments Act 

1881. Accordingly accused Simanta Sarma is held guilty and 

he is convicted under Section 138 of Negotiable Instruments 

Act 1881.   

 

16. Considering the fact that the offence is an economic offence 

I am of the opinion that the convict does not deserves to get 

a lenient punishment and therefore the convict also does not 

deserves to get the benefit under Section 360 of the Code of 

Criminal Procedure and the benefit of Probation of Offenders 

Act.  
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17. Heard the convict on the point of sentence. He pleaded for 

mercy of the court. Accordingly, in light of all, I sentence the 

convict Simanta Sarma to undergo simple imprisonment for 

six (06) months. Considering the suffering of the complainant 

he is also found entitled to adequate compensation as 

enumerated under the Act. Accordingly, the complainant is 

found entitled to compensation of Rs.22,00,000/- (Rupees 

Twenty Two Lakhs Only) i.e., twice the amount of the 

cheque in question and accused/convict is to pay the 

compensation within a period of six (06) months. 

 
18. His bail bonds shall remain in force for a further period of six 

(06) months as per provision of section 437-A of the Code of 

Criminal Procedure.  

 
19. Let a copy of the judgment be given to the convict 

immediately free of cost as per provision of section 363 (1) 

of the Code of Criminal Procedure. 

  
20. The convict is also informed of his right to appeal against the 

judgment and order of conviction and sentence.  
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21. The case is disposed of on contest accordingly.  

 

Given under my hand and seal on this 31st day of August, 

2022 at Lakhimpur, North Lakhimpur.  

                                      

Certified that the Judgment is 
typed and corrected by me and 
each page bears my signature.       

 
 (Ms. Sparsita Garg)                                                     

                                   Judicial Magistrate First Class   
       Lakhimpur, North Lakhimpur. 
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APPENDIX – 14 

LIST OF COMPLAINANT/DEFENCE/COURT WITNESSES 

A.  Complainant: 
 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESSES, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

PW1 Mridul Hazarika    Eye witness 

PW2 Shiva Prasad Borah Eye Witness 

PW3 Parimita 

 Baruah  

Official witness 

 

B.  Defence Witnesses, if any: 
 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESSES, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

DW1 Nil Nil 

 

C.  Court Witnesses, if any: 
 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESSES, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

CW1 Nil Nil 
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LIST OF PROSECUTION/ COMPLAINANT/DEFENCE/ COURT 

EXHIBITS 

A. Prosecution: 

Sr. 
No. 

Exhibit Number Description 

1 Exhibit -1 The Agreement dated 14.12.2010  

2 Exhibit-2 Promissory Note  

3 Exhibit-3 Cheque amount of Rs.11,00,000/- 

4 Exhibit-4 Notice  

5 Exhibit-5 Notice Reply 

6 Exhibit-6 Counter slip of depositing cheque 

7 Exhibit-7 Document deposited in Bank in 
connection with cheque.  

8 Exhibit -8 Counter slip  

9 Exhibit-9 Document obtained from Bank 

10 Exhibit-10 Notice  

11 Exhibit-11 Postal receipt  

12 Exhibit-12 A.D. Card  

13 Exhibit-13 Registrar receipt  

14 Exhibit-14 Confirmation for delivery of letter 

15 Exhibit-15 Reply  

 
B. Defence: 
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Sr. 
No. 

Exhibit Number Description 

1           Nil Nil 
 

 

C. Court Exhibits: 
 

Sr. 
No. 

Exhibit Number Description 

1  Nil Nil 
 

 

 

D. Material Objects: 
 

Sr. 
No. 

Exhibit 
Number 

Description 

1    Nil Nil 
 

 

 

(Ms. Sparsita Garg) 
Judicial Magistrate First Class  
Lakhimpur, North Lakhimpur 


