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G.R Case No. 1246/2017 

APPENDIX-12 
 

 
IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS 

LAKHIMPUR, NORTH LAKHIMPUR 
 
 

         Present :  Ms. Sparsita Garg, M.A., L.L.M., A.J.S 
                          Judicial Magistrate 1st CLASS, 
   Lakhimpur, North Lakhimpur, Assam 
     
   (Date of Judgment: 23-09-2022) 
     
   (G.R. Case No.1246/2017 
   Boginadi P.S. Case No.108/2017 
   under section 420/34 of IPC 
 

INFORMANT STATE OF ASSAM 

REPRESENTED BY Sri J. Doley, A.P.P. 

ACCUSED 1. Md. Habibur Rahman 

S/o: Md. Arman Ali  

R/o: No.1 Kalakhowa  

P.S: Laluk  

District : Lakhimpur, Assam 

 

2. Md. Ali Ahmed @ Ali Mondal 

S/O-Md. Jio Mondal  

R/o: Kuchiamari   

P.S: Boginadi  

District : Lakhimpur, Assam 

REPRESENTED BY Mr. Muksed    Ali, Advocate  

APPENDIX-13 

Date of offence  26.04.2017 
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Date of FIR. 05.05.2017 

Date of Charge Sheet 31.10.2017 

Date of Framing of Charges/offence 

explanation 

26.02.2018 

Date of commencement of evidence 23.07.2019 

Date on which judgment is reserved 23.09.2022 

Date of Judgment 23.09.2022 

Date of the Sentencing Order, if any --- 

                                   Accused Details:  

Rank of 

the 

Accused 

Name 

of 

Accused 

Date of 

Arrest 

Date 

Release on 

Bail 

Offences 

charged 

with 

Whether 

Acquitted 

or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

Undergone 

during 

Trial for 

purpose of 

Sec. 428 

Cr.P.C. 

A1 Md. 

Habibur 

Rahman 

 

Nil Nil Sec.420/34 

IPC 

Acquitted Nil Nil 

 

A2 

Md. Ali 

Ahmed 

@ Ali 

Mondal 

07.05.2017 07.07.2017 Sec.420/34 

IPC 

Acquitted Nil 61 days 
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J  U  D  G  M  E  N  T 

PROSECUTION’S CASE IN BRIEF: 

1. Prosecution’s case is initiated on the basis of written ejahar lodged 

by the informant Anup Sapkota alleging inter-alia that in the last 

week of March 2017 at about 11.00 p.m., he received a phone call 

from an unknown person to which he did not respond. On the next 

morning while he was at his workplace the unknown person again 

called him and told him that he and his family members are poor 

labours and they earn their livelihood by digging well. While his 

family members were digging well at 7 to 8 feet underground his  

deaf and dumb brother found a piece of metal which was shining 

like gold. Thereafter they came to Lakhimpur with the piece of 

metal which looked like a piece of gold. The article was checked in 

a local jewellery shop and they confirmed the article as gold. The 

unknown caller also offered to sell the piece of metal for Rs. 

10,000/- only. As the informant showed some interest, the 

unknown caller continued to call him. The informant asked the 

caller to come to Guwahati but he refused and thereafter the 

informant came to Lakhimpur and stayed in a hotel and asked the 

unknown caller to meet him at the hotel with the metal but he 

refused to come and rather asked the informant to visit his home 

at Bodhakara to which the informant refused to go. The accused 

persons sent one person with an auto to take the informant but he 

refused to go. By hiring a taxi he went to the house of the accused 

persons with a hotel staff. The unknown caller thereafter showed 
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him the metal which was a statue of Jesus Christ. They also met 

the brother of the said unknown caller who was deaf and dumb 

along with other family members. The accused persons also gave a 

piece of the article for testing and asked the informant to come 

again if article is found to be gold. The accused demanded Rs. 

10,0000/- only as price for the statue but the informant after 

negotiation agreed to pay Rs.7,00,000/- only for the statue. The 

informant took a bank loan of Rs. 6,00,000/- only from Canara 

bank, Tadung, Sikkim and paid the amount to the accused persons 

and the rest remaining Rs.1,00,000/- only is to be paid by bank 

transfer which was agreed upon by the accused persons. After few 

days he tested the statue and found it to be fake. Even thereafter 

the accused persons repeatedly called and demanded him Rs. 1, 

00000/- only. The name of the unknown caller is Rajibur and his 

contact details along with the details of other associates are 

mentioned in the ejahar. The informant as such prayed for causing 

an inquiry into the matter, for recovery of his lost amount and for 

taking necessary action against the accused persons. Hence this 

case.  

 

2. On receipt of the ejahar, officer-in-charge of Boginadi Police 

Station registered the case as Boginadi Police Station Case No. 

108/2017 u/s 406/420 of the Indian Penal Code. Thereafter 

Investigating Officer launched investigation of the case and 

submitted charge-sheet u/s 420/406 of the Indian Penal Code 
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against the accused persons namely Md. Habibur Rahman and Md. 

Ali Ahmed @ Ali Mondal.  

 

3. Thereafter, cognizance has been taken and summons has been 

issued to the accused person. On appearance of accused 

necessary documents required u/s 207 Cr.P.C have been 

furnished to them. On perusal of the materials on record formal 

charges u/s 420/34 IPC is read over and explained to the 

accused persons to which they pleaded not guilty and claimed to 

be tried.  

 

4. Prosecution in support of its case has examined only five (05) 

witnesses. 

 

5. Accused persons are examined under section 313 Cr.P.C. wherein 

they denied the allegations levelled against them. Accused persons 

denied adducing evidence in defence. 

 

6. I have heard the arguments advanced by the Learned Counsel for 

the accused persons and Learned A.P.P. Perused the materials 

available in the case record. Upon hearing both the parties and on 

perusal of the record, following points for determination are 

formulated for proper adjudication of this case. 

 

POINTS FOR DETERMINATION: 

 

Point No.1 : Whether the accused persons on 26.04.2017 at 

about 11:00 a.m. at Bodhakara, in furtherance of their common 
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intention, cheated and thereby dishonestly inducing the informant 

to delivery Rs.6,00,000/- to the accused persons and thereby 

committed an offence punishable u/s 420/34 of IPC?  

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

 

7. Now let me try to decide the above points by appreciating the 

evidence available in the case record. I have carefully considered 

the evidence available in the instant case. The accused persons 

are facing trial for commission of offence u/s 420/34 IPC.  

 

8. P.W-1 Maqbul Hussain is a seizure witness and in his 

evidence he stated that he knows the informant, accused 

Habibur Rahman@Hoibur and the other accused persons. The 

incident took place few years ago and on that day police came 

to the house of Habibur. On being informed he went out and 

met the police and he was asked to put his signature in a paper 

marked as Exhibit-1. The police did not find accused Habibur.  

 

In his cross examination the witness stated that he does not 

know why police came to the house of Habibur. The witness 

appears to have no personal knowledge about any incident. 

Thus, P.W-1 did not support the prosecution case. 

 

9. P.W-2 Gobin Sonowal in his evidence stated that he does not 

know the informant and the accused except for Ali Ahmed. In his 

evidence he stated that he does not know anything about the 
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incident. Thus, P.W-2 did not support the prosecution case. 

 

10. P.W-3 Faizuddin Ali in his evidence stated that he does not 

know the informant but he knows the accused persons. Further 

the witness stated that he does not know anything about the 

incident. He proved the seizure list marked as Exhibit-P-1/P.W-3. 

Thus, P.W-2 also did not support the prosecution case. 

 

11. P.W-4 Rupali Bhattacharjee is an expert witness working as 

Senior Scientific Officer, Kahilipara.  In her evidence she stated 

that on 28.08.2017 she was working as Scientific Officer, 

Chemistry Department, Kahilipara. On 18.08.2017 she received a 

parcel in connection with Boginadi Police Station Case number 

108/2017. On opening the parcel she found three pieces of gold 

colored metal which she marked as C-68/2017 weighing 810 gm, 

C-68/2017 weighing 520 gm and C-68/2017  weighing 155 gm, 

and after performing chemical examination the result gave 

negative test for gold. The article are alloy of copper (Cu), Zinc 

(Zn) and Iron (Fe). Exhibit- P-2/PW-4 is the FSL report. The 

evidence of P.W-4 remained unrebutted as the defence chooses 

not to cross examine the witness.  

 

12. P.W-5 Utpal Sarma is the investigating officer of this case. He 

described the steps taken by him during investigation. The 

investigation officer proved sketch map marked as Exhibit-3, the 

seizure list marked as Exhibit-1 and Exhibit-4, the material 

exhibit (MR 29/17) marked as Exhibit-5 and the charge sheet 
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marked as Exhibit-6. 

 

The investigating Officer in his evidence stated that he 

apprehended the auto driver Md. Ali Ahmed and he disclosed the 

name of Habibur having involved in the alleged incident and 

thereafter he went in search of accused Habibur in his house but 

did not find him. He found one motor-cycle which is seized vie 

Exhibit-1.  

 

Law is very clear that any statement before police is not 

admissible. The statement of the auto driver under Section 164 

Cr.P.C is recorded by a magistrate. Moreover, there is also no 

confessional statement recorded by a magistrate. The evidence 

of the Investigating Officer cannot be accepted.  

 

13. None of the witnesses have supported the prosecution case nor 

have they witnessed any transaction between the informant and 

the accused persons. The informant in his ejahar has given the 

mobile numbers from which communications have been made by 

the accused persons but the Investigating Officer did not provide 

the CDR of the mobile numbers to show that the accused 

persons have lured the informant to accept the offer of the 

accused persons. In the instant case the prime witness of the 

case is the informant but the prosecution has failed to bring the 

informant for examination. Considering the evidence of the 

witnesses in entirety and in view of the discussion made above I 

am of the view that prosecution has miserably failed to bring 
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home the charges levelled against the accused persons u/s 

420/34 IPC beyond reasonable doubt and accordingly the 

accused persons deserves to get the benefit of doubt and is 

accordingly acquitted. 

  

14. Set the accused persons at liberty forthwith. 

 

15. Seized three pieces of metals is confiscated and be destroyed in 

due course of time.  

 

16. Motor-cycle which is seized vide Exhibit-1 be released for whom 

seized 

 

17. The bail bond for the accused is extended for a further period of 

six (6) months.  

 

18. The case is disposed of on contest accordingly. 

Given under my hand and seal on this 23rd day of September, 

2022 at Lakhimpur, North Lakhimpur. 

                                       

Certified that the Judgment is typed 
and corrected by me and each page  
bears my signature. 

 
        
 

        (Ms. Sparsita Garg)                                                     
                                           Judicial Magistrate First Class   
               Lakhimpur, North Lakhimpur 
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APPENDIX – 14 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A.  Prosecution: 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW1 Moqbul Hussain Other witness 

PW2 Gobin Sonowal  Other witness 

PW3 Foizuddin Ali  Other witness 

PW4 Rupali Bhattacharya Expert witness 

PW5 Utpal Sarmah  Police witness 

 

B.  Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

DW1 Nil Nil 

 

C.  Court Witnesses, if any: 
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RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

CW1 Nil Nil 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

 

A. Prosecution: 
 

Sr. 

No. 

Exhibit Number Description 

1 Exhibit-1 Seizure list 

2 Exhibit-1 (1) Signature of P.W-1 in the seizure list 

3 Exhibit-P-1/P.W-3 Seizure list 

4 Exhibit- P-1(1) 

/P.W-3 

Signature of P.W-3 in the seizure list 

5 Exhibit-P-2/P.W-4 Signature of P.W-5 in the seizure list 

6 Exhibit- P-2(1) 

/P.W-4 

FSL Report  

7 Exhibit-3 (1) Signature of P.W-4 in the FSL report 

8 Exhibit-3  Sketch map  

9 Exhibit-3 (1) Signature of P.W-5 in the seizure list 

10 Exhibit-4 Seizure list 

11 Exhibit-4 (1) Signature of P.W-5 in the seizure list 
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12 Exhibit-1(A) Seizure list 

13 Exhibit-1(A)(2) Signature of P.W-5 in the seizure list 

14 Exhibit-6  Charge-sheet  

15 Exhibit-6 (1) Signature of P.W-5 in the seizure list  

 
B. Defence: 
 

Sr. 

No. 

Exhibit Number Description 

1 Exhibit D-1/DW-1 Nil 

 

C. Court Exhibits: 
 

Sr. 

No. 

Exhibit Number Description 

1 Exhibit C-1/CW-1 Nil 

 

D. Material Objects: 
 

Sr. 

No. 

Exhibit 

Number 

Description 

1 MO1 Nil 

 

 
 

(Ms. Sparsita Garg) 
Judicial Magistrate First Class  
Lakhimpur, North Lakhimpur 

 

 


