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Misc Case No. 22 of 2022 

APPENDIX-12 
 

 
IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS 

LAKHIMPUR, NORTH LAKHIMPUR 
 
 

          Present:  Ms. Sparsita Garg, M.A., L.L.M., A.J.S 
                         Judicial Magistrate 1ST Class, 
   Lakhimpur, North Lakhimpur, Assam 
 
   (Date of Judgment: 09.09.2022) 
 
   (Misc Case No.22 OF 2022) 
    under sections 125 Cr.P.C 
 

PETITIONER Musstt Gulesha Khatoon  

D/o: Sahar Ali  

R/o: Bilgarh  

P.S: North Lakhimpur  

District: Lakhimpur, Assam   

REPRESENTED BY Mr. Homen Das, Advocate 

OPPOSITE PARTY Md. Sahidullah  

S/o: Samsuddin  

R/o: No.1 Diju Pathar    

P.S: North Lakhimpur  

District: Lakhimpur 

REPRESENTED BY Sri A. J. Mahanta, Advocate  
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APPENDIX-13 

Date of filing complainant petition 15.03.2022 

Date of commencement of evidence 27.07.2022 

Date on which final order is reserved 09.09.2022 

Date of final order 09.09.2022 

FINAL ORDER 

1.  This instant proceeding has arisen out of an application u/s 

125 Cr.P.C, 1973 filed by petitioner Musstt Gulesha Khatoon 

against Opposite Party Md. Sahidullah claiming maintenance for 

herself and her three minor children amounting to Rs. 20,000/- 

(Rupees Twenty Thousand Only) per month. 

 

2. The case of the petitioner in brief is that she got married to 

the opposite party on 05.03.2008 according to Islamic shariat 

rites and laws. Thereafter both parties lived together as husband 

as wife. Out of the wedlock the petitioner gave birth to three 

children. After living peacefully for about four to five months the 

opposite party started to torture the petitioner in demand of 

dowry and cash amounting to Rs. 1,00,000/- (Rupees One Lakh 

Only). The opposite party on many occasions physically 

assaulted the petitioner and drove her out but the petitioner 

continued her conjugal life hoping for his reform. The family 

members of both parties managed to intervene and thereafter 

both parties were asked to live peacefully. However, the 
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opposite parties continued to assault and torture the petitioner 

by demanding money. The petitioner brought four cows from 

her parents and gave it to the opposite party and also paid a 

cash amount of Rs. 30,000/- (Rupees Thirty Thousand Only) but 

even after receiving the amount he continued demanding dowry. 

On 04-01-2022 the opposite party demanded Rs.1,00,000/- 

(Rupees One Lakh Only) and drove her out from his house. The 

opposite party also threatened to cut her into pieces if she failed 

to fulfill his demands. Having no alterative the petitioner had to 

take shelter at her parental house along with her three children. 

The opposite party has neglected the petitioner as well as her 

three minor children and has not provided her any maintenance.  

The petitioner has no source of income and is facing financial 

hardship for maintenance of herself and her three minor 

children. The opposite party on the other hand is an able bodied 

person, he has a shop selling chicken and also is a scrap dealer 

and he earns about 40,000/- (Rupees Forty Thousand Only) per 

month. The petitioner also submits that the opposite party owns 

cultivable land. As such she has filed this case seeking monthly 

maintenance of Rs. 5,000/- (Rupees Five Thousand Only) for 

herself and Rs. 5,000/- each (Rupees Five Thousand Only) for 

her three minor children, totaling to Rs, 20,000/- (Rupees 

Twenty Thousand Only) per month. Hence the petitioner’s case. 

 

3.  The opposite party contested the proceeding by filing 

written statement wherein he denied all the allegations of 
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torture and demand for dowry as well as cash amounting to 

Rs.1,00,000/- (Rupees One Lakh Only) and also denied driving 

out the petitioner and the three minor children from his house. 

The petitioner used to quarrel with the opposite party and 

forced the opposite party to pronounce talaq. The petitioner did 

not look after the ailing mother of the opposite party and she 

willingly left her matrimonial house. The opposite party on many 

occasions visited the house of the petitioner to bring her back 

but the petitioner refused to return back to her matrimonial 

home. On many occasions the petitioner even threw away 

sweets and other articles taken by him and threatened him. She 

even asked the opposite party not to visit his parental home. 

The petitioner is not entitled to claim maintenance as she has 

withdrawn herself without any just cause or reasons. The 

opposite party denied that he has a chicken shop, he deals in 

scrap materials and also denied having cultivable land. The 

opposite party claims that he is a daily wagers and with his 

meager income he is to look after his ailing parents and he 

spends an amount of Rs.2,000/- to Rs. 2,500/- only per month 

for treatment of his parents. Hence prayed for dismissal of the 

present proceeding. 

On the basis of the rival pleadings, the following issue 

arose for discussion of this court:  

 

Issue No.1 Whether the petitioner is the legally married wife 
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of the opposite party and whether the three children were was 

born out of the wedlock? 

 

Issue No.2 Whether the petitioner has just and valid reason 

to live separately and whether the opposite party neglected 

the petitioner and his three minor children? 

 

Issue No.3 Whether the petitioner and her three minor 

children are entitled to maintenance and if so, from which 

date, from the date of application or order? 

 

4.  Both parties contested the proceeding and the petitioner 

tendered the evidence of three (03) witnesses including her. The 

opposite party did not tender evidence witnesses and also did 

not turn up to face cross examination. Heard submissions for the 

petitioner’s side and also gone through the evidence of 

witnesses on record. None appeared on behalf of the defendant 

side to conduct argument. 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

Issue No.1 Whether the petitioner is the legally 

married wife of the opposite party and whether the 

three children were was born out of the wedlock? 

 

5.  The factum of marriage between the parties being not in 

dispute, the issue at hand, to my mind, does not require any 
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further discussion. There is also no denial regarding the birth 

of the three children. Rather the opposite party admitted the 

same in his written statement.  Hence, Issue No. (1) is 

decided in affirmative and in favour of the petitioner. 

 

Issue No.2 Whether the petitioner has just and valid 

reason to live separately and whether the opposite 

party neglected the petitioner and his three minor 

children? 

 

6.  This is the main issue in the present proceeding of the 

case. Admittedly the petitioner and her three minor children 

are living separately. The petitioner has alleged that the 

opposite party since four to five months started to torture the 

petitioner in demand of dowry and cash amounting to 

Rs.1,00,000/- (Rupees One Lakh Only). The opposite party on 

many occasions physically assaulted the petitioner and drove 

her out but she continued her conjugal life hoping for his 

reform. However, the opposite parties continued to assault 

and torture the petitioner by demanding money. In order to 

save her marriage the petitioner brought four cows from her 

parents and gave it to the opposite party and also paid a cash 

amount of Rs. 30,000/- (Rupees Thirty Thousand Only) but 

even after receiving the amount the opposite party continued 

demanding cash amounting to Rs. 1,00,000/- (Rupees One 

Lakh Only) and drove her along with her three minor children 

out from his house. P.W-2 Sahar Ali is the father of the 
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petitioner and he corroborated the evidence of P.W-1. The 

evidence of P.W-1 and P.W-2 remained unrebutted as the 

opposite party side chose not to cross examine them. 

Admittedly the petitioner and her three minor children are 

now taking shelter at her paternal house. There must be some 

cogent reason on the part of the petitioner to leave her 

matrimonial home. The petitioner continued her conjugal life 

with the opposite party for fourteen (14) years and also gave 

birth to three children and this itself clearly shows the 

intention of the petitioner to continue her conjugal life with 

the opposite party. In view of the allegation of torture and 

demand for dowry it must be held that she was forced to 

leave her matrimonial home. Therefore, the petitioner has 

good grounds to leave separately. The petitioner in her 

evidence stated that she and her minor children’s have not 

been provided maintenance from the opposite party. The 

opposite party did not adduce evidence nor brought anything 

to show that he is looking after his wife and three minor 

children. Being the husband of the petitioner and the father of 

the three minor children, the opposite party is duty bound to 

maintain them.  Hence, Issue No. (2) is decided in affirmative 

and in favour of the petitioner.  

Issue No.3 Whether the petitioner is entitled to 

maintenance and if so, from which date, from the date of 

application or order? 
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7.  The petitioner in her petition has alleged that the opposite 

party has a shop selling chicken and he is also a scrap dealer and 

he earns about 40,000/- (Rupees Forty Thousand Only) per 

month. The petitioner also submits that the opposite party owns 

cultivable land. Hence she has prayed for monthly maintenance of 

Rs. 4,000/- (Rupees Four Thousand Only) only for herself and Rs. 

4,000/- (Rupees Four Thousand Only) for her minor son per 

month totaling to Rs. 8,000/- (Rupees Eight Thousand Only). On 

the other hand the opposite party denied that he has such source 

of income as alleged by the petitioner. Though the petitioner and 

her witnesses corroborated the claim of the petitioner but she 

could not give detail about the monthly income of the opposite 

party or any details about landed properties belonging to the 

opposite party. The burden is upon the petitioner to prove her 

claim but she miserably failed to discharge the burden. The 

opposite party in his written statement admitted that he is a daily 

wager and a poor man. Even a daily wage labourer earns Rs. 

500/- (Rupees Five Hundred Only) per day. Therefore the 

monthly income of the opposite party will not be less than 

15,000/- (Rupees Fifteen Thousand Only) per month. The 

opposite party is duty bound to maintain his legally married wife 

and his three minor children’s. Considering the evidence of both 

the parties and weighing their respective claim it must be held 

that the income of the opposite party will not be less than Rs. 

15,000/- (Rupees Fifteen Thousand only) per month. Hence issue 
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no. 3 is decided in favour of the petitioner. 

O R D E R 

 

8.  Considering the status of the parties, the price of 

essential commodities as well as the income of the opposite 

party I am of the considered view that maintenance of Rs. 

3000/-(Rupees Three Thousand Only) per month to the 

petitioner and Rs. 1000/- (Rupees One Thousand Only) each 

per month to the three minor children in total Rs.6,000/- 

(Rupees Six Thousand Only) per month will be just, 

reasonable and adequate maintenance to the petitioner and 

her minor children’s for their bare survival. The maintenance 

so ordered to is to be paid from the date of filing of the 

petition.  

 

9.  The judgment is delivered and operative part of the 

same is pronounced in open court today, on the 09th 

September, 2022, under my hand and seal of this court. 

 

 10.  Furnish a free copy of the final order.  

 

 

                           (Ms. Sparsita Garg)                                                     
                    Judicial Magistrate First Class 
                      North Lakhimpur, Lakhimpur 
 



10 

Misc Case No. 22 of 2022 

 

                                     APPENDIX – 14 

LIST OF PETITIONER/DEFENCE/COURT WITNESSES 

A.  Petitioner/Complainant : 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW-1 Musstt. Gulesha Khatun Eye witness 

PW-2 Md. Sahar Ali  Other witness 

 

B.  Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

DW1 Nil Nil 

 

C.  Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

CW1 Nil Nil 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 
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A. Petitioner’s Exhibit: 
 

Sr. 

No. 

Exhibit 

Number 

Description 

1 NIL NIL  

 
B. Opposite Party’s Exhibit 
 

Sr. 

No. 

Exhibit Number Description 

1 Nil Nil 

 

C. Court Exhibits: 
 

Sr. 

No. 

Exhibit Number Description 

1 Nil  Nil 

 

D. Material Objects : 
 

Sr. 

No. 

 

Exhibit Number 
Description 

1 Nil Nil 

 
 
 

(Ms. Sparsita Garg) 
Judicial Magistrate First Class  
Lakhimpur, North Lakhimpur 


