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IN THE COURT OF THE SESSIONS JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present: Smt S.P. Khaund, (M.A. Economics, L.L.B.),
Sessions Judge,
Lakhimpur, North Lakhimpur.

Sessions Case No.143(NL)2016.
G.R. Case No.677/2016.

                               State of Assam

Vs

  1) Md. Hafizuddin @ Hafizul Islam

  2) Msstt. Hamida @ Khutija Begum.

Charge: Under Section 302 IPC.

Date of evidence on : 07.10.2016, 16.12.2016, 

   17.02.2017, 18.02.2017, 

   29.03.2017, 22.01.2019 and 

   08.08.2019.

Date of argument  :  18.03.2021.

Date of judgment  :  05.08.2021.

J U D G M E N T

1)  The  prosecution  case  in  a  nutshell  is  that  on

27.03.2016,  at  about  8  pm,  Md.  Hafizuddin  @

Hafizul Islam and Mustt. Khutija Begum @ Hamida

Contd...
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(hereinafter the accused persons) doused the victim

Jahanara Khatoon (hereinafter  the deceased)  with

kerosene  and  set  her  ablaze.  The  deceased  was

immediately  shifted  to  the  North  Lakhimpur  Civil

Hospital  and  thereafter,  she  was  referred  to  the

Gauhati  Medical  College  &  Hospital,  but  she

succumbed to her injuries. 

2)  An F.I.R.  regarding this incident was lodged by

Jahanara's  (deceased’s)  brother-in-law  Md.

Safaruddin.  The F.I.R.  was registered as Laluk P.S.

Case  No.86/2016  under  Sections  498A/326/34  of

the Indian Penal Code (IPC for short).

3) The Investigating Officer (I.O. in short) embarked

upon the investigation. He forwarded the body for

autopsy.  He  went  to  the  place  of  occurrence,

prepared  the  Sketch  Map  and  recorded  the

statements of the witnesses. As Jahanara Khatoon

passed away, Section 304B IPC was added on the

prayer  of  the  I.O.  On  conclusion  of  investigation,

Charge-sheet  was  laid  against  both  the  accused

persons under Section 304(B) IPC. It is pertinent to

mention that Msstt. Hamida @ Khutija Begum is Md.

Hafizuddin @ Hafizul Islam's wife.

4)  On  appearance  of  the  accused,  copies  were

furnished and as this case is triable by the Sessions

Judge, the Court of committment, vide order dated

Contd...
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30.08.2016  committed  this  case  to  the  Sessions

Judge  for  trial.  Subsequently,  this  case  was

transferred to the Court of the Additional Sessions

Judge  for  trial.  After  hearing  both  the  sides,  the

Additional Sessions Judge framed the charge under

Section 304B/34 IPC and read over the offence to

the  accused  persons.  Both  the  accused  persons

pleaded not guilty and claimed to be tried.

5)  Trial  commenced.  After  closure  of  prosecution

evidence  and  at  the  stage  of  recording  the

statements of the accused persons under Section

313  of  the  Code  of  Criminal  Procedure  (CrPC  for

short), this case proceeded in this Court vide order

dated 02.06.2017 as the Additional Sessions Judge

Court  was  lying  vacant.  Vide  order  dated

13.12.2018, my learned Predecessor was pleased to

alter the charge framed under Section 304B IPC and

a formal charge under Section 302 IPC was framed

and read over and explained to both the accused

persons.  The  accused  persons  pleaded  not  guilty

and claimed to be tried. Trial  commenced against

the accused persons after they pleaded not guilty of

charge  under  Section  302  IPC.  Some  witnesses

including  the  I.O.  were  re-examined  and  cross-

examined.  Finally  the  statements  of  the  accused

persons  were  again  recorded  under  Section  313

CrPC.

Contd...
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6)  To  substantiate  its  stance,  the  prosecution

adduced the evidence of eight witnesses including

the  Medical  Officer  (M.O.  in  short)  and  the  I.O.,

whereas the accused did not tender any evidence in

defence. They confined themselves to the extensive

cross-examination  of  the  witnesses.  The

prosecution  exhibited  several  documents.  I  would

like to reiterate that the statements of the accused

persons under Section 313 CrPC were re-recorded.

The  accused  persons  answered  to  the  questions

under Section 313 CrPC in an evasive manner. They

have denied the allegation against  them claiming

that the evidence against them was false. They did

not even state the reason of death of the deceased.

SUBMISSIONS

7) The Public Prosecutor, Mr. J. Saikia submitted that

this is an open and shut case. The victim died in her

matrimonial  home.  There  is  strong  circumstantial

evidence against both the accused persons. 

8) On the contrary, the defence counsel, Mr. Arup

Bora laid stress in  his  argument that  this  case is

sans eye witness. The oral dying declaration by the

deceased  before  the  PW.2  and  PW.3  has  been

contradicted  by  the  evidence  of  the  I.O.  The

evidence of PW.2 and PW.3 appears to be an

Contd...
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afterthought  and  improvement  to  rope  in  the

accused persons. The FIR is also silent about any

oral dying declaration by the deceased. There is no

evidence of  abetment  by the accused persons to

drive  the  victim  to  commit  suicide.  The  victim’s

father was not examined as a witness. PW.2 heard

about the cruelty meted out to the deceased from

her father, but his evidence remains hearsay as the

father  of  the  deceased  was  not  examined  as  a

witness by the prosecution.

POINTS OF DETERMINATION

9) On the backdrop of the rival contentions urged at

the bar, the following points are apposite for proper

adjudication of this case :

i) Whether the accused persons being husband and

wife acted in concert?

ii)  Whether the accused persons acted in  concert

and in furtherance of their common intention, the

accused  persons  committed  murder  of  the

deceased  Jahanara  Khatoon  alleged  to  be  the

second  wife  of  the  accused  Md.  Hafizuddin  @

Hafizul Islam, by setting her ablaze, after dousing

her with kerosene?

DECISION THEREON AND THE REASONS FOR

THE DECISION
Contd...
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10)  Md.  Innash  Ali  is  related  to  the  deceased

Jahanara  Khatoon.  He  testified  as  PW.1  that  his

daughter  was  married  to  Jahanara's  younger

brother. Jahanara died as a result of burn injuries.

He, however, did not know how she sustained the

burns.

11) The informant Md. Safaruddin testified as PW.2

that he lodged the F.I.R. Ext.1, wherein Ext.1(1) is

his  signature.  Both  the  accused  persons  are

husband and wife. The incident occurred about 7/8

months ago. About a year ago, the deceased got

married  to  the  accused  Hafizuddin.  About  7/8

months  ago  (from 16.12.2016),  Jahanara's  father,

who  is  also  his  father-in-law,  informed  him  over

phone  that  Hafizuddin  has  kept  Jahanara  locked

inside the house for two days, and so his father-in-

law brought back his daughter to his house from her

matrimonial home, and again after 2/3 months, the

accused  Hafizuddin  brought  back  Jahanara   from

her parental home to his house. When he brought

her  back,  there  was  a  fight  between  both  the

accused persons and thereafter, a week later, the

accused  persons  set  ablaze  the  deceased.  P.W.-2

further  testified  that  the  deceased  was  taken  to

Lakhimpur Civil  Hospital.  He (PW.2) went to meet

his sister-in-law (Jahanara) in the hospital and she

told him that both the accused persons fought with

Contd...
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her  and  set  her  ablaze  after  dousing  her  with

kerosene. As the deceased sustained severe burns,

she  was  shifted  to  Gauhati  Medical  College  &

Hospital for treatment.

12) At this juncture,  it  is  apt to mention that the

defence counsel culled out a relevant contradiction

by cross-examination of PW.2 and the I.O. The I.O.

Sri  Kamaleswar  Deka  testified  in  his  cross-

examination  that  PW.2  did  not  mention  under

Section 161 CrPC that when Jahanara returned to

her  matrimonial  home  after  a  week  from  her

parental home, both the accused persons quarreled

and thereafter, they doused her with kerosene and

set  her  ablaze.  This  is  not  a minor  contradiction.

This  contradiction  is  relevant  and  crucial  to  this

case.  A  contradiction  of  such  a  nature  casts  a

shadow of doubt over the veracity of the evidence.

But, at the same time, the reason of his death still

remained unexplained.

13) Another witness Md. Matibur Rahman testified

as PW.3 that the informant is a distant relative and

the victim was his niece. The deceased got married

to the accused Hafizuddin about 14 months back.

Even  before  their  marriage,  there  used  to  be

squabbles between the accused and the deceased.

About 7/8 months, after their marriage, both the

Contd...
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accused  persons  relentlessly  assaulted  the

deceased and locked her up in a room for two days.

When they heard about this incident, they brought

back  the  deceased  from  the  accused  persons'

house to her parental house. About three months

after the incident of assault, the accused Hafizuddin

went to Jahanara's parental home and brought her

back to his house. A week after this, one night, the

accused informed them over phone that Jahanara

was in flames and she was taken for treatment to

the  hospital.  The  next  morning  they  went  to

Lakhimpur  Chaboti  Hospital  and  they  noticed

severe  burns  on  her  entire  body  and  when  they

asked her about her injuries,  Jahanara (deceased)

informed them that on the previous night, she was

set  ablaze  after  a  fight.  The  doctor  referred

Jahanara to the Gauhati Medical College & Hospital

for  better  treatment,  but  Jahanara  succumbed  to

her injuries in the hospital.

14) The evidence of PW.2 and PW.3 depicts that the

relationship between the deceased and the accused

persons  was  volatile.  There  used  to  be  frequent

fights and quarrels in the household, and regarding

this volatile relationship, no contradiction could be

elicited through the cross-examination of PW.2 and

PW.3.  The  evidence  of  PW.2  is  hearsay  evidence

because he heard about the deceased returning to

Contd...
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her parental home from his father-in-law. His father-

in-law (deceased’s father) was not examined as a

witness.

15)  Through the  cross-examination  of  the I.O.  Sri

Kamaleswar Deka as PW.8, the defence could affirm

about the omission of PW.3 to state before the I.O.

under Section 161 CrPC that when he went to meet

Jahanara in the Hospital, she stated that both the

accused persons after quarreling set her ablaze.

16) After careful scrutiny of the evidence, the major

contradiction  that  could  be  culled  out  from  the

cross-examination of PW.2, PW.3 and PW.8 is that,

both PW.2 and PW.3 did not mention under Section

161 CrPC that when they went to meet Jahanara in

the  hospital,  she  stated  that  both  the  accused

persons  doused  her  with  kerosene  and  set  her

ablaze after a fight. 

17)  I  would  like  to  rely  on  the  decision  of

Hon’ble the Supreme Court in N.D. Dhayagude

vs State of Maharastra, AIR 1977 SC 381. In

this  case,  the Appellant  No.2 was acquitted

because  the  evidence  of  the  key  witness

before  the  court differed  substantially  from

his statement set out before the police. It was

Contd...
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held that the contradictions were not on mere

matters of detail, but the contradictions were

on vital points.   

18) I would like to reiterate that from the evidence

of PW.3, no contradiction could be elicited about the

frequent fights and quarrels between the accused

persons  and the  deceased.  The question  remains

whether  these  fights  and  quarrels  triggered  the

unfortunate  incident.  Another  question  arises

whether these fights and squabbles were sufficient

to  drive  the  victim  to  commit  suicide.  The  third

question is whether the accused persons committed

murder  by  intentionally  causing  the  injuries

sustained by the deceased.

19) The M.O. Prabin Mili  testified as PW.4 that on

08.04.2016, while working at North Lakhimpur Civil

Hospital  as  Medical  &  Health  Officer-1,  he

performed  Post  Mortem on  the  body  of  Jahanara

Khatoon,  female,  22  years  of  age  and  found  the

following :-

“A female dead body of average built. Mouth

and eyes semi open. Rigor mortis positive in whole

body.

The  deceased  was  found  2nd and  3rd degree

mixed burn whole over the body except waist, scalp

Contd...
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and both face and on foot.  There is  clear  line of

demarcation  between  healthy  and  burnt  area.

Epidermal  is  adherent  at  places  and is  placed of

from places.  The wounds  are  infected  and  putrid

smell comes out.

Opinion:- The cause of death is due to shock as

a result of ante mortem burn injuries of epidermal

severity  involving  approximately  90%  of  body

surface area. Approximate time since death is 24 to

48 hours. 

Ext.2  is  the post  mortem examination report

and Ext.2(1) is his signature.”

20) The M.O. has affirmed that the cause of death

was ante mortem in nature due to burn injuries of

epidermal severity.

21) Md. Abdul Motin is the accused person’s elder

brother.  He did not  support  the prosecution case.

He testified as PW.5 that Jahanara was his younger

brother Hafizuddin’s second wife.  On the night of

the incident, at about 8 pm, he heard a commotion

emanating from the accused persons’ house and he

immediately went there and noticed a gathering. He

also noticed that Jahanara was in flames and she

was  screaming  and  pacing  up  and  down.  PW.5

further testified that Jahanara told them that she

Contd...
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set herself ablaze. Another neighbour Md. Hasanur

Rahman did not support the prosecution case. He

testified as P.W.-6 that the accused persons are his

neighbours.  The  deceased  was  the  accused

Hafizuddin’s  second  wife.  On  the  evening  of  the

incident, they heard a commotion emanating from

the accused persons’ house and he went there and

he saw that Jahanara was in flames. The accused

Hafizuddin  called  one  108  vehicle  and  took

Jahanara  to  the  hospital.  Similarly,  Md.  Mainul

Hoque testified as PW.7 that the accused persons

are his neighbours. On the evening of the incident,

he  heard a  commotion  and went  to  the  place  of

occurrence  and  he noticed  that  the  accused was

making  preparations  to  take  Jahanara  to  the

hospital.

22) The I.O. Sri Kamaleswar Deka testified as PW.8

that  on  28.03.2016,  he  was  serving  as  Second

Officer cum In-charge at Laluk P.S. On that day, he

received  an  F.I.R.  lodged  by  Safaruddin  and

registered  the  Laluk  P.S.  case  No.86/2016  under

Sections 498(A)/326/34 IPC and embarked upon the

investigation.  The  informant  also  brought  the

accused  Hamida  Begum  along  with  him  and  he

recorded her statement. Then he proceeded to the

place of occurrence and prepared the Sketch Map

Ext.3. Ext.3(1) is the signature of the O.C. Kuldip

Contd...
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Gogoi certifying the Sketch Map. He recorded the

statements of the witnesses. The victim was sent to

the  North  Lakhimpur  Civil  Hospital.  He  could  not

apprehend  the  other  accused  Hafizuddin,  but

arrested Hamida @ Khutija Begum and forwarded

her to judicial custody. The victim was referred to

Gauhati  Medical  College  &  Hospital  for  better

treatment, but she died at North Lakhimpur on the

same day. Inquest was conducted by the Executive

Magistrate and thereafter, the body was forwarded

for post mortem. Meanwhile, he was on transfer and

he  handed  over  the  case  diary  to  the  O.C.  His

successor  Kuldip  Gogoi  laid  Charge-sheet  against

the accused persons. Ext.4 is the Charge-sheet and

Ext.4(1) is the signature of S.I.  Kuldip Gogoi, with

which he is acquainted. 

23) In his cross-examination, the I.O. has admitted

that he did not record the statements of the parents

of the deceased Jahanara Khatoon. 

24) After scrutinizing the entire evidence, it is held

that the evidence of PW.3 depicts that he went and

brought back the deceased to her  parental  home

when he learnt that the victim was locked inside a

room for  two  days.  There  is  a  hint  of  cruelty  in

PW.3’s  evidence.  It  appears  that  the  victim  was

subjected to cruelty and she was locked inside a

Contd...
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room.  His  evidence was not  substantiated by the

evidence  of  other  witnesses.  It  has  already  been

held in my foregoing discussions that the evidence

of  PW.2  is  hearsay  evidence,  which  cannot  be

accepted. PW.2 heard about the incident of cruelty

from  Jahanara’s  father.  The  deceased  Jahanara’s

father  was  not  produced  as  a  witness  by  the

prosecution.  PW.3  did  not  clearly  mention  if

Jahanara told him that she was subjected to cruelty

and  locked  inside  a  room  for  two  days  by  the

accused  persons.  There  is  no  clear  and  specific

evidence  if  both  the  accused  persons  locked  her

inside a room for two days.  It  can be deciphered

from the  evidence  of  PW.3  that  he  brought  back

Jahanara  to  her  parental  home because  she  was

locked inside  a  room for  three  days.  An  accused

cannot be held guilty on conjectures and surmises.

It  was  the  prosecution’s  duty  to  prove  beyond

reasonable  doubt  that  Jahanara  was  subjected  to

cruelty  in  the  proximate  past,  and  that  she  was

locked  inside  a  room  and  then  PW.3  went  and

brought  her  back  to  her  parental  home,  and

thereafter she was taken to her matrimonial home

by the accused persons after  2 or  3 months and

thereafter,  a  fight  erupted  between  both  the

accused persons when the accused, Hafizuddin took

back his second wife. No timeline or continuation is

evident from the testimonies of the witnesses. It 

Contd...
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has  to  be  conjectured  that  after  Hafizuddin  took

back his second wife, his first wife, Mustt. Hamida

fought  with  him  and  then  both  doused  the

deceased with  kerosene and set  her  ablaze.  It  is

held that PW.3’s evidence does not prove beyond

reasonable doubt that the accused persons doused

the victim with kerosene and set her ablaze. Relying

on the vague evidence of PW.3, it cannot be held

that  both  the  accused  persons  abetted  the

deceased to commit suicide. It is not clear from the

evidence of  PW.3,  when the deceased committed

suicide after returning to her matrimonial home. It

is clear from the evidence that after 2 /3 months,

the  deceased  returned  to  her  matrimonial  home,

but  it  is  not  clear  that  after  returning  to  her

matrimonial  home,  if  the  deceased  committed

suicide or  if  the deceased was set  ablaze by the

accused.  Relying on the vague evidence of  PW.3,

who is the sole witness of an unsubstantiated oral

dying  declaration,  the  accused  cannot  be  held

guilty of offence u/s 302 IPC.

25) Although the circumstances lead us to believe

that  the  victim’s  death  was  under  unnatural

circumstances, yet the circumstances does not form

a complete  chain.  The  hearsay  evidence  of  PW.2

depicts that the husband i.e., Hafizuddin @ Hafizul

Contd...
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Islam  locked  his  wife  inside  a  room.  The

unsubstantiated evidence of PW.3 depicts that they

brought back the victim to her parental home after

she was locked inside a room. The reasons why the

victim was locked inside a room are not known. The

extent of cruelty meted out to the victim is also not

clear.  No active role was specifically attributed to

the accused persons. It is not clear whether this is a

case of culpable homicide amounting to murder or

a case of abetment to commit suicide. With such

uncertainty,  both  the  accused  persons  cannot  be

held guilty of taking an active part in setting the

victim abaze. The evidence of other witnesses i.e.,

the evidence of PW.1, PW.5, PW.6 and PW.7 does not

support the evidence of PW.2 and PW.3.

26)  I  would  also  like  to  rely  on  the  Order  dtd.

26.07.2001  of  Hon’ble  the  Supreme  Court  in

Shabbir  Hussain vs State of  Madhya Pradesh and

others,  in  petitions  for  special  leave  to  Appeal

(  Criminal  )  Nos.7284/2017,  wherein  it  has  been

observed that, -

“Abetment  by  a  person  is  when  a  person

instigates  another  to  do  something.

Instigation can be inferred where the accused

had,  by  his  acts  or  omission  created  such

circumstances that the deceased was left with
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no option except to commit suicide. [ Chitresh

Kumar Chopra vs State (Government of NCT of

Delhi)(2009) 16 SCC 607 ].

In  the  instant  case,  the  allegations  against

the  Respondent  Nos.2  and  4  is  that  they

harassed  the  deceased.  There  is  no  other

material on record which indicates abetment.

The High Court did not commit any error in

allowing the Criminal Revision. 

Therefore,  special  leave  petition  is

dismissed.”

27)  In  view  of  my  foregoing  discussions,  it  is

thereby  held  that  the  prosecution  failed  to  prove

beyond reasonable doubt that the accused persons

acted  in  concert  and  in  furtherance  of  common

intention,  committed  murder  of  the  deceased,

Jahanara Begum by setting her ablaze after pouring

kerosene over  her.  The prosecution  also  failed  to

prove beyond reasonable doubt that the victim was

subjected  to  cruelty  and this  drove the  victim to

commit  suicide,  The  accused  persons  were  not

charged u/s 306 IPC, but at the same time, it can be

safely held that there is no reliable evidence that

the accused persons acted in concert and abetted

the deceased to commit suicide. 
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28) The accused persons, Md. Hafizuddin @ Hafizul

Islam  and  Mustt.  Hamida  @  Khutiza  Begum  are,

thereby,  acquitted from the charges u/s 302 /  34

IPC  on  benefit  of  doubt  and  are  set  at  liberty

forthwith.

29) I have carefully perused the case record.

30) There appears to be no aggrieved in this case,

who  deserves  compensation  as  a  result  of  the

victim’s death.  So,  this case is  not recommended

for compensation under the Victim’s Compensation

Scheme. 

Judgment  is  signed,  sealed  and  delivered  in  the

open Court on the 5th day of August, 2021.

                     ( S.P. Khaund )
                            Sessions  Judge,

  Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.
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A P P E N D I X 

 Sessions Case No.143(NL)2016.

LIST OF WITNESSES FOR PROSECUTION :

1.   PW.1 –   Md. Innas Ali.
2.   PW.2 –   Md. Safaruddin.
3.   PW.3 –   Md. Matibur Rahman.
4.   PW.4 –   Dr. Prabin Mili, M.O. of the case.
5.   PW.5 –   Md. Abdul Matin.
6.   PW.6 -   Md. Hasanur Rahman.
7.   PW.7 -   Md. Mainul Haque. 
8.   PW.8 -   SI Kamaleswar Deka, I.O of the case.

LIST OF COURT WITNESS :
Nil

LIST OF EXHIBITS FOR PROSECUTION :

1. Ext.1 – Ejahar.
2. Ext.2 – Post Mortem Report.
3. Ext.3 -  Sketch map.
4. Ext.4 – Charge-sheet.

LIST OF MATERIAL EXHIBITS FOR PROSECUTION : 

Nil.

LIST OF WITNESSES FOR DEFENCE :

Nil.

LIST OF EXHIBITS FOR DEFENCE :

Nil.
                     ( S.P. Khaund )

                            Sessions  Judge,
  Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


