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IN THE COURT OF DISTRICT JUDGE:
LAKHIMPUR:   AT NORTH LAKHIMPUR.

Present : Smt S.P. Khaund, (MA Economics, LLB),
  District Judge,
  Lakhimpur, North Lakhimpur.

TITLE SUIT (DIVORCE) NO.59/ 2015.

‘X’ … Petitioner.

-vs-

‘Y’ … Respondent.

Date of argument : 08.01.2021.

Date of Judgment : 14.07.2021.

J U D G M E N T

1) This case is  initiated by a Petition filed by the

Petitioner,  say-  ‘X’  u/s  13(1)(i-a)(i-b)  of  the Hindu

Marriage  Act,  1955,  for  a  decree  of  divorce.  The

Respondent is her husband, ‘Y’. Their marriage was

solemnised on 04.10.2010 according to Hindu rites.

The Petitioner embarked upon her marital life and

she  used  to  reside  with  her  in-laws  in  the  same

household.  A month later,  their  marriage hit  rock

bottom. It was a slippery slope. The Petitioner was

subjected to cruelty by her in-laws and her
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husband. The Respondent demanded Rs.2 Lacs in

cash as dowry. To mitigate the cruelty extended out

to her, the Petitioner paid Rs.50,000/- , which she

received from her father, but the Respondent and

his family members demanded more.  It  is  further

contended  that  the  Respondent  was  an  alcoholic

and he forbade the Petitioner  to  meet her  family

members or her friends. He even broke her mobile

handset  while  she  was  calling  her  father.  The

Respondent  did  not  hesitate  to  subject  the

Petitioner to cruelty even during her pregnancy. He

even sexually assaulted her during her pregnancy.

He  did  not  even  allow  the  petitioner  to  go  for

medical  checkup  during  her  pregnancy.  The

Petitioner was treated like a domestic help and she

had to serve snacks in the cocktail parties hosted

by the petitioner’s family. Whenever she refused to

comply she was assaulted.

2)  On  25.07.2011  at  about  8.45  pm,  the

Respondent assaulted the Petitioner, pulled her hair

and tackled her to the ground by kicking her on her

tummy. He subjected the Petitioner to such cruelty

because she was unable to provide with the cash he

demanded from her parents. The Respondent also

placed a ‘dao’ on her neck and kicked her out from

his  house.  Since  then,  the  Petitioner  has  been

staying in her parental home. The Petitioner lodged 
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an  ejahar  (F.I.R)  regarding  this  incident  on

26.07.2011.  The  Respondent  was  convicted  of

offence  u/s  498(A)  IPC.  The  Petitioner  has  been

staying  separately  from  her  husband  since

25.07.2011.  The  Respondent  has  neglected  to

maintain the Petitioner and his son, Sri Dhyaansish

Bora, who was born on 20.08.2011. The petitioner

has to fend for herself and she has to take care of

her old and ailing parents. It is not possible for the

Petitioner to stay with the Respondent because her

life  with  the  Respondent  will  be  perilous.  It  is

submitted that the Respondent is a well established

contractor  and he has income as a landlord from

several rented accommodations. His annual income

surpasses  Rs.30 Lacs.  The Petitioner  has  claimed

permanent  alimony of  Rs.21 Lacs  for  herself  and

her son. The cause of action arose on 04.10.2010,

16.06.2010 and 25.07.2011. The Petitioner has also

prayed  for  a  decree  of  divorce  along  with

permanent alimony of Rs.21 Lacs.

3)  The Respondent  contested the proceeding and

filed written statement inter alia denying cruelty to

his  wife.  The  marriage  is  admitted  by  the

Respondent.  The  Respondent  has  vehemently

denied that  he or  his  family  members demanded

Rs.2 Lacs and the Petitioner was compelled to pay

Rs.50,000/- from her father.
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4) It is averred that a false case was foisted against

him  and  he  was  convicted  by  the  Chief  Judicial

Magistrate u/s 498(A) IPC in GR Case No.945/2011.

He then preferred an appeal, which was registered

as Crl. Appeal No.13(2)2013 and the Sessions Judge

was pleased to set aside the order of conviction and

sentence passed by  the  Chief  Judicial  Magistrate.

The  criminal  case  against  the  Respondent

transpires the false allegations brought forward in

this  case.  It  is  projected  that  the  incident  of

smashing the Petitioner’s phone is missing from the

criminal case. On the contrary, she has admitted in

the criminal case that the Respondent took her to

one gynaecologist, Dr. U.K. Das on 24.02.2011, and

he also purchased medicines for her prescribed by

the doctor. The Respondent has admitted that the

Petitioner used to attend to the household  chores

and so  did  the other  members  of  their  family  as

they were members of a middle class family, and

they had to attend to their household  chores and

this does not imply that the Petitioner was treated

like a domestic help. The Respondent has denied of

any cocktail parties in their house and the criminal

case is also silent about any cocktail parties in the

Respondent’s  house.  It  is  contended  that  the

Petitioner has filed a  fabricated case against him

because she was reluctant to stay in a house with

his ailing parents, and she desired to stay in a 
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separate  house.  The  Respondent  has  vehemently

denied that he neglected to maintain his son. After

he was lodged in the prison in connection with the

criminal  case,  he  was  hesitant  to  go  to  the

Petitioner’s  parental  home  to  provide  her  with

maintenance. It is contended that the Petitioner has

deserted  the  Respondent  on  25.07.2011.  The

Respondent has denied that  the Petitioner  has to

take  care  of  her  old  and  ailing  parents.  The

Respondent has vehemently denied that  he is  an

alcoholic  and  aggressive  by  nature.  He  has

submitted  that  his  annual  income is  around  Rs.3

Lacs, and he has no income as a landlord from any

rented  premises.  He  has  submitted  that  the

Petitioner  is  a  Science  teacher  at  Gopalpur  M.E.

School  at  Phulbari  with  a  monthly  salary  of

Rs.25,000/-,  which  is  sufficient  to  meet  her

expenses as well as the expenses of maintenance

of her son. The Respondent has prayed to dismiss

the petition.

5)  To  substantiate  her  stance,  the  Petitioner

adduced her evidence as PW.1, the evidence of her

father as PW.2,  the evidence of  her  brother,  Jyoti

Prakash  Bora  as  PW.3,  and  exhibited  several

documents  whilst  the  Respondent  adduced  his

evidence as DW.1, the evidence of Niku Prasad as

DW.2 and the evidence of Abdul Motin as DW.3 and

exhibited several documents.
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6) Both the parties were cross-examined in extenso.

ISSUES :

7)  On  the  backdrop  of  rival  contentions,  the

following issues were framed  :

I)  Whether  there  is   any  cause  of  action  for  the

suit ?

II) Whether the Petitioner was subjected to cruelty

by the Respondent ?

III) Whether the Petitioner is entitled to a decree of

divorce as prayed for?

IV) Whether the Petitioner is entitled to permanent

alimony?

V) What other relief / reliefs the parties are entitled

to?

ISSUE NOS.I AND II :

I)  Whether  there  is   any  cause  of  action  for  the

suit ?

II) Whether the Petitioner was subjected to cruelty

by the Respondent ?

8) Both the issues are decided conjointly to avoid

prolixity.  The  Petitioner’s  evidence  reiterates  her

pleadings.  Both  the  parties  have  admitted  their

marriage. The Petitioner’s evidence as PW.1 depicts

that a month after their marriage, their marital life
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was  struck  by  a  chord  of  disharmony.  She  was

subjected  to  cruelty  both  physically  as  well  as

mentally  by  the  Respondent  and  his  family

members to meet their illegal demand of dowry of

Rs.2  Lacs  in  cash.  The  battered  Petitioner  finally

took shelter in her parental home. The Respondent

has  vehemently  denied  that  the  Petitioner  was

subjected  to  cruelty  by  him  and  his  family

members.  The  parties  are  in  variance.  There  is

indeed  a  cause  of  action.  The  evidence  of  the

Petitioner’s father as PW.2 and her brother as PW.3

supports  the  petitioner’s  version  that  she  was

subjected to cruelty and she was impelled to take

shelter in her parental home. She has been staying

with her parents since 25.07.2011. The evidence of

PW.1  clearly  depicts  that  she  was  subjected  to

cruelty by the Respondent and his family members

as she was unable to meet their illegal demand of

dowry in cash ( Rs.2 Lacs ) and other articles. The

evidence  of  PW.1,  PW.2  and  PW.3  clearly  depicts

that PW.2 had to  pay Rs.50,000/-as she was unable

to pay Rs.2 Lacs to DW.1 as demanded by him. The

evidence  of  PW.1,  PW.2  and  PW.3  also  clearly

depicts  that  the distraught  Petitioner  had to  take

shelter in her parental home as she was subjected

to cruelty by the Respondent. 

9)  On the contrary,  the Respondent  as  DW.1 has

denied that he subjected his wife to cruelty. He has
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vehemently  denied  that  he  demanded  Rs.2  Lacs.

His  pleadings and evidence clearly depicts  that a

false  case  was  foisted  against  him  and  he  was

convicted  u/s  498(A)  IPC  in  connection  with  GR

Case No.941/2011. He preferred an appeal against

this  criminal   case,  which  was  registered  as  Crl.

Appeal No.13(2)2013. Ext.1 is the certified copy of

the  judgment,  which  clearly  depicts  that  his

conviction u/s 498(A) IPC was set aside and he was

set at liberty forthwith.

10)  I  have  perused  the  certified  copy  of  the

Judgment  in  Criminal  Appeal  No.13(2)2013.  The

Appeal was preferred by the Respondent against his

conviction  u/s  498(A)  IPC.  It  will  be  trite  to

mention  that  the  ingredients  of  “cruelty”

described  as  per  Section  498(A)  IPC  is  not

required to be proved for  a case under the

Hindu  Marriage  Act.  Although,  the

Respondent was acquitted from the charges

u/s 498(A) IPC, he cannot take the benefit of

his  acquittal  in  this  instant  case.  The

Respondent’s  evidence  is  not  substantiated.  His

evidence and pleadings depicts a total denial of the

allegations  leveled  against  him  by  the  Petitioner.

PW.1’s evidence and pleadings also depicts that she

was  sexually  abused  by  her  husband.  The

Respondent was also addicted to alcohol. PW.1 was

prohibited from meeting her parents and calling 
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them over phone. Her phone was also damaged by

the Respondent when she tried to call her father. On

25.07.2011  at  about  8.45  am,  her  husband

assaulted  her  and  grabbed  her  by  her  hair  and

demanded more cash. She was compelled to take

shelter in her parental  home. On 26.07.2011, the

Petitioner lodged an F.I.R. against her husband and

her  husband  was  finally  convicted  by  the  Chief

Judicial  Magistrate  in  the  Criminal  case  lodged

against him. She has denied that she had deserted

her  husband.  The  Petitioner’s  evidence  is

substantiated by the evidence of her father as PW.2

and the evidence of her cousin as PW.3. PW.1 and

PW.2 were cross-examined in extenso. 

11)  The  Respondent  as  DW.1  denied  that  he

demanded Rs.2 Lacs as dowry. He has evinced that

the case record of GR Case No.945/2011 will prove

the omission of PW.1 and PW.2 to mention in the

criminal case that the Respondent demanded Rs.2

Lacs  and  that  PW.2  paid  Rs.50,000/-  for  his

daughter on 16.06.2011. It is apt to mention at this

juncture that the criminal case was not exhibited by

the Respondent.  Judicial notice can be taken of

the  judgment  of  GR  Case  No.945/2011  u/s

498(A) IPC, but the statements of PW.1 and

PW.2  regarding  the  omission  to  mention

about a demand of Rs.2 Lacs and payment of

Rs.50,000/- cannot be considered as judicial 
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notice. Similarly, the Respondent went at length to

mention that the Petitioner failed to mention about

his  addiction  to  alcohol  or  his  aggressive  act  of

breaking  her  mobile  phone,  in  GR  Case

No.945/2011. He has denied that he assaulted his

wife on 25.07.2011 at about 8.45 am as she was

unable to meet his illegal demand of dowry. He has

stressed  that  the  Petitioner  had  deserted  him

because she was reluctant to stay with his parents

as joint family members. 

12) The Respondent adduced the evidence of two

witnesses. Both the witnesses did not support the

Respondent’s evidence that the Petitioner deserted

him.  Sri  Niku  Prasad  testified  as  DW.2  and  Md.

Abdul  Motin  testified  as  DW.3  that  they  are  well

acquainted  with  both  the  Petitioner  and  the

Respondent.  Their  evidence does not  support  the

fact  that  the  Petitioner  deserted  the  Respondent.

Their evidence does not exonerate the Respondent

of his cruelty to the Petitioner. Both DW.2 and DW.3

chose  to  remain  silent  about  the  allegations  of

cruelty  against  the  Respondent  by  the  Petitioner,

despite  the fact  that  both the witnesses reside a

stone’s  throw away from DW.1’s  house.  They  did

not  deny  the  allegations  of  cruelty  by  the

Respondent to the Petitioner.

13)  It  is  incomprehensible  why  a  wife  will  allege

that she was subjected to cruelty without any 
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justified ground. It is not fathomable that as PW.1

was reluctant to stay with her in-laws, she foisted a

case against her husband, which led to their broken

marriage. On the touchstone of the preponderance

of probability, it is thereby held that the Petitioner

was subjected to cruelty by the Respondent. 

14)  Although the  Respondent  was  acquitted  from

the  charges  u/s  498(A)  IPC  in  Criminal  Appeal

No.13(2)2013,  yet  the  criminal  case  cannot  be

roped in with this case for the Respondent’s benefit.

The mental cruelty or the cruelty under the Hindu

Marriage Act is not at par with the cruelty described

u/s 498(A) IPC. It has also to be borne in mind that

the  Respondent  was  already  convicted  in  the

original GR Case No.945/ 2011 u/s 498(A) IPC.

‘Cruelty’  is  not  described  u/s  13(1)  of  the

Hindu Marriage Act. Section 13(1) mandates

that  any  marriage  solemnised,  whether

before  or  after  commencement  of  this  Act,

may,  on a petition,  presented by either the

husband or the wife be dissolved by a decree

of divorce on the ground that other party,

(i-a), has after solemnization of the marriage

treated the Petitioner with cruelty, or 
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(i-b),  has  deserted  by  the  Petitioner  for  a

continuous period of not less than two years

immediately  preceding  presentation  of  the

petition. 

15) The facts and circumstances of a case can be

assessed to gauge the amount of cruelty extended

by the parties against each other. A husband can

also be subjected to cruelty by the wife and a wife

also can be subjected to cruelty by the husband. 

16) In my foregoing discussions, it has already been

held  that  the  evidence  of  the  Petitioner  inspires

confidence.  Her  allegation  of  cruelty  has  been

substantiated by the evidence of  PW.2 and PW.3,

while on the contrary, the allegation of cruelty or

desertion by DW.1 was not established. His tenant

(DW.1)  and  his  neighbour  (DW.2)  failed  to

substantiate his allegation of desertion by his wife.

17)  It  is,  thereby,  held  that  the  Petitioner  was

subjected to cruelty by the Respondent. Issue Nos.1

and 2 are decided in the affirmative.

ISSUE NOS.III, IV AND V

Issue No.III. Whether the Petitioner is entitled to a

decree of divorce as prayed for?

Issue  No.IV.  Whether  the  Petitioner  is  entitled  to

permanent alimony?
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Issue No.V. What other relief or reliefs the parties

are entitled to?

18) All the three Issues are decided conjointly. The

evidence regarding the income of the Respondent is

contradictory.  The  Petitioner’s  pleadings  and

evidence depicts that the Respondent neglected to

maintain  his  wife  and  son.  The  Respondent  is  a

contractor and he is the owner of a private hostel,

occupied by 50 girl students. His annual income is

more than Rs.30 Lacs. The Petitioner has prayed for

an  alimony  of  Rs.21  Lacs  to  maintain  a  similar

standard of living, to which she was accustomed to,

after her marriage. PW.1 has admitted in her cross-

examination that she is working as a teacher with a

salary  of  Rs.24,000/-  per  month.  She  has  also

admitted that her father is a retired teacher and he

receives monthly pension. She has completed her

Post Graduation in Mathematics. Evidence of PW.1

is  substantiated  by  the  evidence  of  her  father

(PW.2) and the evidence of her brother (PW.3). 

19) On the contrary, DW.1 has vehemently denied

about  an  annual  income  of  Rs.30  Lacs.  He  has

denied of being the owner of a private Girls’ hostel.

He  has  contended  through  his  pleadings  and

evidence that after the criminal case was slammed

against  him  by  the  Petitioner,  his  work  as  a

contractor was stopped by the Tea Garden, which
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resulted in loss of his income as a contractor.  He

has admitted that Niku Prasad (DW.2) is his father’s

tenant  and  he  (DW.2)  is  the  owner  of  the  Girls’

hostel. The building, where Niku Prasad resides and

runs a Girls’ hostel belongs to his father and Niku

Prasad is the owner of the Girls’ hostel. Ext.G is the

Tax  Bill,  which  clearly  depicts  that  his  father,  Sri

Tarun Bora is the owner of the building occupied by

Niku Prasad (DW.2). At present, he makes a living

out  of  a  car  washing  unit  erected  in  his  father’s

campus. He earns Rs.5,000/- - Rs.8,000/- per month

from  the  car  washing  unit.  The  Respondent  has

prayed  to  dismiss  the  petition  for  divorce  and

permanent  alimony.  It  is  averred  that,  as  the

Petitioner  has  deserted  him,  she  has  no  right  to

claim  alimony  from  her  husband.  However,  the

Respondent has prayed that this court may pass a

decree  of  divorce  u/s  13(1)(i-b)  of  the  Hindu

Marriage Act as the Petitioner has deserted him and

he has no objection to the Petitioner’s prayer u/s

13(1)(i-b) of the Hindu Marriage Act. 

20) The evidence of DW.1 regarding his income is

substantiated by the evidence of the tenant (DW.2)

and the evidence of his neighbour (DW.3). It is clear

from  DW.1’s  evidence  that  he  is  not  willing  to

accept his wife back and restart his conjugal life. He

has no objection if  this  court  passes a  decree of

divorce u/s 13(1)(i-a)(i-b) of the Hindu Marriage Act.
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He has contested only on the ground of cruelty. It

has already been held in my foregoing discussions

that the Respondent has subjected the Petitioner to

cruelty  which  impelled  her  to  take  shelter  in  her

parental home.

21)  I  would  like  to  rely  on  the  decision  of  the

Hon’ble Supreme Court in  Rajnesh -vs-  Neha and

another,  (2021)  2  SCC 324,  wherein,  it  has  been

observed that,

“ 78. The factors which would weigh with the

court inter alia are the status of the parties;

reasonable needs  of the wife and dependent

children;  whether  the  applicant  is  educated

and  professionally  qualified;  whether  the

applicant  has  any  independent  source  of

income; whether the income is  sufficient to

enable her to maintain the same standard  of

living  as  she  was  accustomed  to  in  her

matrimonial home; whether the applicant was

employed prior to her marriage; whether she

was working during the  subsistence of  the

marriage;  whether the wife was required to

sacrifice  her  employment  opportunities  for

nurturing  the  family,  child  rearing,  and

looking  after  adult  members  of  the  family;

reasonable  costs  of  litigation  for  a  non-

working wife. 
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79. In Manish Jain vs Akanksha Jain, this court

held  that  the  finnancial  position  of  the

parents of  the applicant wife,  would not be

material  while  determining  the  quantum  of

maintenance.  An   order  of  interim

maintenance  is  conditional  on  the

circumstance that  the  wife  or  husband who

makes a  claim has no independent income,

sufficient  for  her  or  his  support.  It  is  no

answer  to  a  claim  of  maintenance  that  the

wife  is  educated  and  could  support  herself.

The  court  must  take  into  consideration  the

status of the parties and the capacity of the

spouse  to  pay  for  her  or  his  support.

Maintenance  is  dependent  upon  factual

situations; the court should mould the claim

for  maintenance  based  on  various  factors

brought before it.

80. On the other hand, the financial capacity

of the husband, his actual income, reasonable

expenses  for  his  own  maintenance,  and

dependent  family  members  whom  he  is

obliged to maintain under the law, liabilities if

any,  would  be  required  to  be  taken  into

consideration,  to  arrive  at  the  appropriate

quantum  of  maintenance  to  be  paid.  The

court must have due regard to the standard

of  living  of  the  husband,  as  well  as  the

spiralling inflation rates and high costs of
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living. The plea of the husband that he does

not possess any source of income  ipso facto

does  not  absolve  him  of  his  moral  duty  to

maintain his wife if he is able-bodied and has

educational qualifications.

81. A careful and just balance must be drawn

between  all  relevant  factors.  The  test  for

determination of maintenance in matrimonial

disputes  depends  on  the  financial  status  of

the  Respondent,  and  the  standard  of  living

that the applicant was accustomed to in her

matrimonial home. The maintenance amount

awarded must  be  reasonable  and   realistic,

and  avoid  either  of  the  two  extremes  i.e.,

maintenance  awarded  to  the  wife   should

neither  be  so  extravagant  which  becomes

oppressive  and  unbearable  for  the

respondent, nor should it be so meagre that it

drives the wife to penury. The sufficiency of

the quantum has to be adjudged so that the

wife  is  able  to  maintain  herself  with

reasonable comfort.” 

22) Reverting back to this case, it is held that the

Respondent’s  income  could  not  be  assessed

correctly  as  he  provided  only  Tax  receipt  of  his

father’s income, but he furtively did not provide any

document regarding his income. Although, his wife 
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is  a  Govt.  employee,  he  cannot  refuse  to  pay

alimony.  After  considering  the  oral  and

documentary  evidence  and  after  considering  the

income of both the parties, it is thereby held that

the  Respondent  is  liable  to  pay  alimony  for  the

maintenance of his wife and son. The Respondent

is,  hereby,  directed  to  pay  Rupees  Six  Lacs

( Rs.6,00,000/- ) only, as permanent alimony to the

Petitioner. This decides Issue Nos.III, IV and V.

ORDER

23) Petition is allowed. The marriage between both

the parties is dissolved by a decree of divorce on

the ground of cruelty. The Respondent is directed to

pay  permanent  alimony  of  Rs.6,00,000/-  (Rupees

Six Lacs) only, to his wife and son, Sri Dhyaanasish

Bora.

24) Prepare a decree, accordingly.        

25) This Title Suit (Divorce) stands disposed of on

contest, accordingly.

Judgment  is  signed,  sealed  and  delivered  on  the

14th day of July, 2021.

                      ( S.P. Khaund )
                       District Judge,
            Lakhimpur, North Lakhimpur.
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Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
District Judge,
Lakhimpur, North Lakhimpur.  

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


