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IN THE COURT OF THE SESSIONS JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present: Smt S.P. Khaund, (M.A. Economics, L.L.B.),

Sessions Judge,

Lakhimpur, North Lakhimpur.

CRIMINAL APPEAL NO.12(2)2018.

Appellant : Sri Suresh Dutta.

Respondent    : State of Assam.

Date of argument  :  04.12.2021.

Date of judgment  :  04.12.2021.

J U D G M E N T

1.  This  Appeal  is  preferred  against  the  Judgment

and Order  dtd.  20.11.2017 passed by the Judicial

Magistrate 1st class,  North Lakhimpur, in GR Case

No.1088/2013  sentencing  Sri  Suresh  Dutta

(  hereinafter  the  Appellant  )  to  undergo  Simple

Imprisonment for 1 (one) month and also a fine of

Rs.1,000/-  (Rupees  One  Thousand)  only,  with

default  clause,  for  offence  u/s  448  of  the  Indian

Penal Code ( IPC in short ), and to undergo simple

imprisonment for 1 (one) year 1 (one) month and
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also a fine of Rs.3,000/- (Rupees Three Thousand)

only, and with default clause for the offence u/s 354

IPC.

BACKGROUND FACTS

2. The genesis of the case is that on 13.07.2013, ‘Y’

( hereinafter the informant ) lodged an ejahar with

the  police  at  North  Lakhimpur  Police  Station,

alleging that on12.07.2013 at about 6 pm, taking

the advantage of absence of other members of the

house,  the  Appellant,  Sri  Suresh  Dutta  asked  his

wife for betel nut, touched her and tried to commit

rape on her. His wife (victim) raised alarm, and the

neighbour  arrived  and chased away the  accused,

who fled from the spot. 

3. The informant lodged the F.I.R. On receipt of the

F.I.R., a North Lakhimpur P.S. Case No.485/2013 u/s

376/ 511 IPC was registered and investigated upon.

On  completion  of  investigation,  charge-sheet  was

laid against the Appellant u/s 448/ 354 IPC.

4. On appearance of the accused / appellant, copies

were furnished and a formal charge u/s 448/  354

IPC  was  framed and read over  and explained,  to

which the Appellant pleaded not guilty and claimed

to be tried. 
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5.  To  substantiate  its  stance,  the  prosecution

adduced  the  evidence  of  6  (six)  witnesses  and

marked  several  documents  as  exhibits.  Court

witnesses  and  defence  witnesses  were  also

examined.  The accused/ appellant cross-examined

the witnesses to refute the charges.  The defence

also examined the wife of the Appellant as D.W.

SUBMISSIONS

6.  The  learned  counsel  for  the  Appellant  has

submitted that there are no eye witnesses. All the

witnesses  are  related.  This  case  has  been

concocted  against  the  Appellant  to  wreak

vengeance.  The  informant,  who  was  present,

submitted that he has no objection if the Appellant

is acquitted from the charges.

POINT FOR DETERMINATION : 

7. The Trial Court decided this case on the following

counts :

“  I.  Whether the accused person on 12.07.2013in

the  evening  at  6  pm,  at  Teliagaon,  committed

house  trespass  by  unlawfully  entering  into  the

house of the informant, ‘Y’ with intent to commit an

offence?
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II.  Whether  the accused person on 12.07.2013 in

the evening at  6 pm, at  Teliagaon,  used criminal

force against the victim,’X’ with intent to outrage

her modesty by such criminal force? ”

Decision  thereon  and  the  reasons  for  such

decision:

8. As this a first appeal, it is the bounden duty of

this court to reappreciate the evidence.

9.  The  informant,  ‘Y’  testified  as  PW.1  that  the

incident occurred on 12.07.2013. At the time of the

incident, he was not in his house. At that time, the

Appellant  went  to  his  house  and  by  introducing

himself to his wife as his friend asked for betel nut.

Thereafter,  the  Appellant  embraced  his

(informant’s) wife and kissed her. When his mother,

Niroma Saikia, aunt Deepa Saikia and Mamu Saikia

arrived at  the  place  of  occurrence,  the  Appellant

fled. After hearing about the incident from his wife,

he lodged the  case against the Appellant.

10. The victim, ‘X’ testified as PW.2 that at the time

of the incident, when  she was returning home from

a shop, the Appellant followed her up to her  house,

and so, she offered him betel nut, and thereafter,

the Appellant  left  and she went to lock the door.

But, suddenly, the Appellant sneaked behind her
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and embraced her and kissed her. Then, she raised

alarm, and hearing her shrieks, her mother-in-law,

sister-in-law  and  her  aunt  came  and  tried  to

apprehend the Appellant,  but he managed to flee

from the spot. In her cross-examination, she stated

that the Appellant is her husband’s friend, and she

met him after her marriage.

11. Mother-in-law of the victim testified as PW.3 that

at  the  time  of  the  incident,  she  was  in  her

courtyard, and when she heard the victim’s shrieks,

she went to the place of occurrence and the victim

rushed  towards  her  and  informed  her  that  the

Appellant was hiding behind the door. She saw the

Appellant  hiding  behind  the  door.  The  Appellant

folded his hands and pleaded that he was innocent.

When  her  daughter  and  daughter-in-law  came

there,  the  Appellant  fled.  A  village mel  was  held

regarding  this  matter.  In  cross-examination,  PW.3

admitted that she did not witness the incident.

12.  The  victim’s  sister-in-law,  Smt  Mamu  Saikia

testified as PW.4 that at the time of the incident, on

hearing the victim’s shrieks, she went to the place

of  occurrence and found the Appellant  inside the

victim’s  house.  The  victim  told  her  that  the

Appellant embraced her and kissed her. Thereafter,

many people assembled there and the Appellant
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fled from the spot.  In  her  cross-examination,  she

stated that she did not witness the incident.

13. Smt Niju Saikia testified as PW.5 that on hearing

the  victim’s  shrieks,  she  went  to  the  place  of

occurrence,  and  found  the  Appellant’s  mother-in-

law,  Niroma  Saikia  confronting  him  about  the

indecent  act.  When  she  asked  Niroma  about  the

incident,  then Niroma told  her  that  the Appellant

embraced  the  victim  and  kissed  her.  When  they

confronted the  Appellant,  he  denied,  and  he  fled

from the spot. When the victim’s husband reached

home, they informed him about the incident,  and

accordingly, he lodged an ejahar (FIR) against the

Appellant. In her cross-examination, she stated that

she  did  not  witness  the  incident,  but  she  heard

about the incident from Niroma Saikia. 

14.  SI  Nayanmoni  Deori  testified as PW.6 that  on

19.07.2013, he was serving as S.I. of police at North

Lakhimpur  P.S.  On receipt  of  the  ejahar  from the

informant, the O.C. registered a case and endorsed

him with the investigation. He visited the place of

occurrence,  prepared  sketch  map,  recorded  the

statement of the victim at the place of occurrence

and  forwarded  her  for  medical  examination.  On

completion  of  investigation,  and  on  finding

sufficient materials against the Appellant, he
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submitted the charge-sheet  against  the Appellant

u/s  448/  354  IPC  showing  him  as  absconder.  He

proved the sketch map as Ext.2, wherein Ext.2(1) is

his signature. He proved the charge-sheet as Ext.3,

wherein Ext.3(1) is his signature. 

15.  Smt  Deepa  Saikia  testified  as  CW.1  that  the

incident occurred about two years ago. At the time

of  the  incident,  the  victim  went  to  her  shop  to

purchase some articles. Thereafter, the victim went

to her house to bring money to pay for the articles

she purchased, and the Appellant also went to the

victim’s house with  a packet of  biscuits  from her

shop.  She  saw  the  Appellant  entering  into  the

victim’s  house.  Hearing  the  victim’s  shrieks,  she

rushed to the place of  occurrence and the victim

told her that the Appellant hugged her and kissed

her.  At  that  time,  Niroma  Saikia,  Niju  Saikia  and

Swapna  Saikia  also  came  to  the  place  of

occurrence. When they confronted the Appellant, he

fled from the spot. The victim’s husband lodged the

ejahar  (FIR).  In  her  cross-examination,  she stated

that she did not witness the incident.

16.  Smt  Kunja  Dutta  testified  as  DW.1  that  the

Appellant  is  her  husband.  At  the  time  of  the

incident, she and her husband were in the house,

and at that time, the informant made a phone call
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and called her husband to his house, and after 10 /

15  minutes,  she  learnt  about  the  incident.  Her

husband   (Appellant)  told  her  that  the  informant

entangled him in a false case. When her husband

went  to  the  victim’s  house  as  called  by  the

informant,  the  victim  served  him  tea,  and

thereafter, the informant’s mother and aunt arrived

and  created  an  outcry,  and  quarrelled  with  her

husband (Appellant). Subsequently, she learnt that

the informant lodged this case against her husband.

In her cross-examination, she denied that she has

deposed falsely in favour of her husband.

ANALYSIS OF EVIDENCE

17. It is true that it is not necessary that there has

to  be  a  certain  number  of  witnesses  to  prove  a

case.  The victim’s evidence is  sufficient  to fasten

the guilt on the accused. The contradiction writ at

large  however  gives  the  benefit  of  doubt  to  the

Appellant. The victim stated that at the time of the

incident,  while  she  was  returning  home  from  a

shop, the Appellant followed her upto her house, so

she offered betel nut. Her evidence however is not

corroborated  by  the  informant’s  evidence.  The

informant  stated  that  the  Appellant  went  to  his

house and    introduced himself as his friend and

asked for betel nut. In her cross-examination, she
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stated  that  she  is  already  acquainted  with  the

Appellant because she met him after her marriage.

Again,  the  victim's  evidence  is  not  also

substantiated  by  her  mother-in-law’s  version.  Her

mother-in-law testified as PW.3 that when she heard

the  victim’s  shrieks,  she  went  to  the  place  of

occurrence and the victim rushed towards her and

informed  that  the  Appellant  is  hiding  behind  the

door. PW.3 also testified that she saw the Appellant

hiding behind the door and the Appellant folded his

hands in prayer and pleaded that he was innocent.

The victim testified as  PW.2  that  as  soon as  her

mother-in-law (PW.3), her sister-in-law and her aunt

came  and  tried  to  apprehend  the  Appellant,  he

managed  to  flee.  There  is  not  a  whisper  in  the

victim's evidence that the Appellant pleaded to be

forgiven. The victim's sister-in-law also testified as

PW.4  that  the  Appellant  fled  when  many  people

assembled at the spot. Thus, PW.1’s evidence that

as  soon as  PW.3,  PW.4 and her  aunt  arrived,  the

Appellant  fled,  remains  unsubstantiated.   PW.4’s

evidence  depicts  that  as  soon  as  many  people

assembled at the spot, then the Appellant fled. All

the witnesses, PW.1, 3, 4 and 5 did not witness the

incident. They have stated in their cross-examina-

tion that they did not witness the incident. 

18.  PW.5,  Smt Niju  Saikia’s  evidence depicts  that

when she heard the victim screaming, she rushed
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to  the  place  of  occurrence  an  found  the  victim's

mother-in-law,  Smt  Niroma  Saikia  (PW.3)

confronting  the  Appellant.  Then,  she  asked  the

victim’s  mother-in-law  (PW.3)  about  the  incident

and  the  victim's  mother-in-law  informed  her  that

the Appellant hugged and kissed her daughter-in-

law.  When  they  confronted  the  Appellant,  the

Appellant unzipped his trousers stating “what can

you do?” and thereafter, the Appellant left. 

19. After carefully comparing the evidence, it could

be  culled  out  that  apart  from  PW.5.  not  even  a

single witness stated that there was confrontation

and the Appellant unzipped his trousers revealing

the lower part of his body and stating “what can

you do?”. The evidence of PW.2, 3, 4 and 5 depicts

that when the victim raised alarm several  people

came  to  her  rescue.  PW.5’s  evidence  that  the

accused  unzipped  his  trousers,  was  not

corroborated by the evidence of other witnesses. It

will perilous to uphold the order of sentence when

the  evidence  of  prosecution  witnesses  are  not

similar. It is true that all the witnesses stated that

the Appellant hugged and kissed the victim and the

victim has  also  stated  that  the  Appellant  hugged

and  kissed  her,  but  the  remaining  part  of  the

evidence of the witnesses are not similar. Even the

evidence of the victim is not similar to the evidence

of the informant. 
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20.  CW.1,  Smt  Dipa  Saikia’s  evidence is  also  not

similar to the evidence of other witnesses. She went

a step further and stated that, at the time  of the

incident,  the  victim  (PW.2)  went  to  her  shop  to

purchase some articles and she went back to her

house to bring money to pay for  the articles she

purchased, and the Appellant went to the victim's

house with a packet of biscuits from her shop. She

saw the Appellant entering into the victim's house.

When she heard victim screaming,  she rushed to

the place of occurrence and the victim told her that

the Appellant hugged and kissed her. At that time,

the victim's mother-in-law and sister-in-law arrived.

Her  evidence  is  also  not  similar  to  the  victim's

evidence.  The  victim  never  mentioned  that  the

Appellant followed her (PW.3) up to her house with

a  packet  of  biscuits.  She  (PW.2)  also  never

mentioned  in  her  testimony  that  as  soon  as  she

raised alarm, Dipa Saikia  was the first witness to

arrive  at  the  scene.  Her  evidence  depicts  that

Niroma  Saikia,  Niju  Saikia  and  Swapna  Saikia

arrived at the place of   occurrence, whereas Dipa

Saikia (CW.1) stated that she was the first one to

reach   the  victim's  house  when  she  heard  the

victim's screaming and then,  the other witnesses,

namely  Niroma  Saikia,  Niju  Saikia  and  Swapna

Saikia arrived.  
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22.  DW.1  tried  to  save  her  husband.  DW.1,  Smt

Kunja  Dutta  is  the  Appellant’s  wife,  and  her

evidence  depicts  that  the  informant  called  her

husband and he slammed this  false case  against

her  husband.  On  the  day  of  the  incident,  the

informant  called  her  husband  to  her  house,  and

after 10 / 15 minutes, she learnt that this incident

occurred. 

23. Considering the dissimilarities in the evidence,

it is held that this case is shrouded by a cloud of

mystery.  There  is  not  an  iota  of  doubt  that  on

12.07.2013 at about 6 pm, the Appellant was found

in  the  victim's  house.  However,  as  the  victim's

evidence is not  corroborated  and substantiated by

the  evidence  of   other  witnesses,  the  Appellant

deserves benefit of doubt.

24.  The  I.O.’s  evidence  depicts  that  the  FIR  was

lodged on 13.07.2013. SI Nayanmoni Deori testified

as PW.6 that on 13.07.2013, he was serving as SI of

Police at  North Lakhimpur P.S.  The O.C.  endorsed

him to investigate this case. He embarked upon the

investigation  and  finally  submitted  charge-sheet

against the Appellant. The informant proved the FIR

as Ext.1 The contents  of the FIR is not similar to

the evidence of the informant. According to the FIR,

the Appellant attempted to commit rape on the   
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victim.  The informant’s  evidence is  not  similar  to

the FIR, which he proved as Ext.1. I  would like to

reiterate that it would be perilous to fasten the guilt

on the Appellant based on such deviating evidence.

It  is,  thereby,  held  that  the  prosecution  failed  to

prove beyond reasonable doubt that the Appellant

is guilty of offence u/s 354 IPC. It is held that the

evidence of the witnesses does not prove beyond

reasonable  doubt  that  the  Appellant  assaulted  or

used  criminal  force  on  the  victim  with  intent  to

outrage her modesty. The evidence of PW.2 depicts

that the Appellant is a neighbour. He is acquainted

with the Appellant. 

25. It is, thereby, held that  the prosecution failed to

prove beyond reasonable doubt that the Appellant

committed house trespass.  The Appellant  entered

into the victim's house as a close acquaintance. As

the prosecution failed to prove beyond reasonable

doubt  that  the  Appellant  committed  any  offence,

thereby  the  Appellant  is  not  held  guilty  of  the

offence of criminal trespass. 

26.  The  Judgment  &  Order  impugned  by  the

Appellant is, hereby, set aside.

27. Appeal is allowed.
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28. The Appellant is acquitted from the charges u/s

354/ 448 IPC and is set at liberty forthwith. 

29.  Send  back  the  L.C.R.  with  a  copy  of  this

judgment and order.

Judgment & Order is signed, sealed and delivered in

the open Court on the 4th day of December, 2021.

              ( S.P. Khaund )
     Sessions  Judge,

   Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


