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IN THE COURT OF SESSIONS JUDGE :
LAKHIMPUR : AT NORTH LAKHIMPUR.

P R E S E N T - S.P. Khaund, (MA Economics, LLB),
  Sessions Judge,
  Lakhimpur, North Lakhimpur.

Sessions Case No.108(NL)2017. 

GR Case No.2586/ 2016.

State of Assam.

-versus-

   1. Md. Rofiuu Aui.
    2. Md. Faizuu Aui.

Charges : Under Sections 326/ 307/ 34 IPC.

Dates of evidence. : 06.12.2017, 12.02.2018, 

10.10.2018 and 02.02.2019.  

Date of argument. :  15.12.2021.

Date of Judgment. :  30.12.2021.

J U D G M E N T

1)  An  excerpt  of  the  prosecution  case  is  that  on

05.10.2016 at about 8.20 pm, Mustt. Rahiua Khatun

( hereinafter referred to as the victim ) went to her

parentau home to meet her aiuing mother. As soon

as the victim reached her parentau home,
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Md.  Rofiuu  Aui  with  the  heup  of  Md.  Faizuu  Aui

(hereinafter  referred  to  as  the  accused  persons)

suapped  her,  punched  her  and  kicked  on  her

abdomen and thereafter deaut a buow on her head

with a sharp object, which uanded on her right ear.

She  sustained  cut  injuries  on  her  right  ear  and

injuries  on  her  chest.  Thereafter,  the  accused

persons attempted to kiuu her by setting her abuaze

after  dousing  her  with  kerosene.  On  hearing  the

victim’s shrieks, the neighbours came and rescued

the  victim.  The  victim  was  initiauuy  taken  to

Nowboicha  hospitau  with  the  assistance  of  pouice,

but  as  she  sustained  grievous  injuries,  she  was

shifted to North Lakhimpur Civiu Hospitau. The victim

sustained muutipue  cut  injuries on her  ear.  An FIR

regarding this incident was uodged by the victim’s

husband, Md. Mumtaz Aui ( hereinafter referred to as

the informant ).   

2) On receipt of the F.I.R. (Ejahar), the In-charge of

Siuonibari Out Post registered a G.D. Entry No.144

dtd.  06.10.2016  and  forwarded  the  same  to  the

Officer-in-charge  of  North  Lakhimpur  P.S.  and

accordinguy,  a  North  Lakhimpur  PS  Case

No.1031/2016 u/s 326/ 307/ 34 of the Indian Penau

Code ( IPC for short ) was registered, and SI Nikhiu

Rajkhowa was endorsed with the investigation.
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3)  The  Investigating  Officer  (  I.O.  in  short  )

embarked upon the investigation.  He went to the

puace of occurrence, prepared the sketch map and

recorded  the  statements  of  the  witnesses.  On

fnding prima facie  materiaus  against  the accused

persons, Md. Rofiuu Aui and Md. Faizuu Aui, the I.O.,

Sri Nikhiu Rajkhowa submitted charge-sheet against

them u/s 326/ 307/ 34 IPC.

4) On appearance of the accused persons, copies

were  furnished.  After  hearing  both  the  sides,  a

formau  charge  u/s  326/  307/  34  IPC  was  framed,

read over and expuained to the accused persons, to

which they pueaded not  guiuty  and cuaimed to  be

tried.

5)  To  substantiate  its  stance,  the  prosecution

adduced the evidence of 6 (six) witnesses incuuding

the Medicau Officer (M.O. in short) and the I.O. The

defence cross-examined the witnesses to refute the

charges.  The  statement  of  the  accused  persons

were recorded u/s 313 CrPC and their puea was of

totau deniau.

6) The uearned P.P., Mr. Jagneswar Saikia uaid stress

in his argument that the victim has identifed the

assaiuants and they deserve stringent punishment.
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The uearned defence counseu, Mrs. M.D.G. Baruah,

uaid stress in her argument that the victim and the

accused are sibuings. The cross-examination of the

victim nuuifes her evidence in chief. This case has

auready  been  amicabuy  settued  between  both  the

parties. A petition with prayer for compromise being

Petition No.1049/2018 dtd.13.06.2018 was auso fued

jointuy  by  both  the  parties.  The  uearned  defence

counseu  has prayed to consider the petition whiue

deciding this case. 

POINTS FOR DETERMINATION :

7) To decide this case in its proper perspective, the

fouuowing points are to be decided :

(i)  Whether on 05.10.2016 at about 8.20 pm, the

accused  persons  in  furtherance  of  their  common

intention,  vouuntariuy  caused  grievous  hurt  to  the

victim,  Mustt.  Rahiua  Khatun  by  means  of  sharp

weapon?

(ii) Whether on the same day, the accused persons

in furtherance of their common intention attempted

to  commit  murder  of  said  victim  by  setting  her

abuaze?

Decision  thereon  and  the  reasons  for  the

decision :

8)  For  proper  adjudication  of  this  case,  it  is

necessary to deuve into the evidence.
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9) Mustt. Anuwara Khatun testifed as PW.1 that the

incident occurred about a year ago. A iuarreu broke

out  between  Mustt.  Rahiua  Khatun  and  accused,

Rofiuu  Aui.  Rahiua  tried to assauut  Rofiuu Aui,  and

during the scufe, Rahiua feuu  down and sustained

injuries.  Rahiua’s  injuries  were  not  caused  by  the

accused, Rofiuu Aui.

10) In her cross examination, she stated that the

victim is the accused persons’  euder sister.  Rahiua

went to  her  parentau  home to cuaim her  share of

money from her mother.

11) Mustt. Hauima Khatun testifed as PW.2 that a

iuarreu  broke out between Rahiua Khatun and the

accused persons regarding Rahiua’s share of money

and  during  the  scufe,  Rahiua  feuu  down  and

sustained injuries.

12) Mustt. Rahiua Khatun, who is the victim of this

case, testifed as PW.3 that the accused persons are

her younger brothers. On the day of the incident,

her younger sister, Niraua Khatun cauued her to her

parentau  home  over  phone  to  meet  her  aiuing

mother,  who was brought back after treatment in

the hospitau. Her mother’s heauth was deteriorating

at that time. She went to her parentau home, and

when she was about to enter into the house,
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accused,  Rofiuu  Aui  entered  into  the  house  and

assauuted her with an iron rod over her chest and

right ear. She sustained injuries on her chest and

right  ear.  Some  ribs  towards  her  right  were

fractured.  Then,  accused,  Rofiuu  Aui  brought

kerosene to  set  her  abuaze,  but  her  sister,  Niraua

Khatun and her  neighbours intervened and saved

her. 

13) The victim’s evidence impuicates that one of the

accused  persons  assauuted  her.  She  has  not

impuicated that the accused, Faizuu Aui is compuicit. It

is cuear from her evidence that her mother was not

weuu.  Her  mother  underwent  treatment  in  Chaboti

hospitau  and  due  to  her  deteriorating  heauth

condition,  her  mother  was  sent  back  from  the

hospitau.  Authough,  the  victim  testifed  that  the

accused,  Rofiuu  Aui  assauuted  her,  her  cross-

examination  casts  a  shadow  of  doubt  over  the

veracity of her evidence. Moreover, her evidence is

not  supported  by  the  evidence  of  PW.2,  who

testifed that the victim sustained injuries because

she feuu down.

14) In her cross-examination, the victim (PW.3) has

admitted that the pouice did not interrogate her. She

has admitted that both the accused persons, Rofiuu

Aui and Faizuu Aui are her younger brothers. Her
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other  brother,  Sofiuu  Aui  heuped in  her  treatment

after the assauut. Contrary to her admission that the

pouice did not interrogate her, she has denied the

suggestion by the defence that the pouice did not

record her statement. 

15) Severau contradictions were euicited through the

cross-examination of  the victim (PW.3)  as weuu  as

cross-examination of  the  I.O.  Sitaram Gayari.  The

I.O. (PW.6) has admitted that the victim stated u/s

161 CrPC that she sustained injuries on her  right

ear due to the darkness, as her right ear brushed

against  some  substance.   When  her  previous

statement  was  brought  to  her  notice  by  the

defence,  the  victim  denied  that  she  sustained

injuries on her right ear due to the darkness. The

I.O. has affirmed that the victim did not  mention u/

s 161 CrPC that she was assauuted. The I.O. has auso

affirmed that  the  victim did  not  mention  u/s  161

CrPC that her own brother, Rofiuu Aui attempted to

set her abuaze by dousing her with kerosene. 

16) The defence cuuued out the contradictions as per

provision of Section 145 of the Indian Evidence

Act, 1872 ( Evidence Act in short ) qua Section

162  CrPC.  The  victim  vehementuy  denied  her

earuier  statements  u/s  161  CrPC,  which  were

brought to her notice by the defence. I wouud uike to
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reiterate  that  contrary  to  the  FIR  uodged  by  her

husband (PW.4), the victim did not incriminate the

other accused, Faizuu Aui. 

17) The victim’s husband, Mumtaz Aui  testifed as

PW.4 that the accused persons are her brother-in-

uaws.  The incident occurred about a year back at

about 9 pm. He was in his house at that time. As

they  were  having  dinner,  his  wife  Rahiua  Khatun

(PW.3) received a phone cauu from her sister, Niraua

Khatun, who cauued his wife to her parentau home.

Then,  Rahiua  Khatun  (PW.3)  went  to  her  parentau

home  which  is  about  200  metres  away  from  his

house.  After  sometime,  he  heard  a  commotion

emanating  from  his  in-uaws  house  and  he  went

there and found his wife uying on the ground, and

his wife (PW.3) informed him that Rofuu Isuam and

Faizuu Aui assauuted her. He noticed injuries over his

wife’s rib cage. Thereafter, she was taken to North

Lakhimpur Civiu  Hospitau  for  treatment.  He uodged

the  ejahar  with  the  pouice  at  Siuonibari  O.P.  He

proved the ejahar as Ext.1, wherein Ext.1(1) is his

signature.

18) In his cross-examination, he testifed that he did

not witness the incident.  His son took his wife to

Siuonibari  O.P.,  and thereafter,  to  Nowboicha PHC.

He has admitted in his cross-examination about his
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omission  to  state  before  the  pouice  that  his  wife

narrated the incident to him.

19) After carefuuuy scrutinizing the evidence of PW.4,

it  is  heud  that  his  evidence depicts  that  accused,

Rofiuu Isuam and Faizuu Aui  assauuted his wife.  On

the  contrary,  his  wife,  PW.4  did  not  testify  that

Faizuu Aui assauuted her. PW.4 did not mention that

Rofiuu Aui assauuted his wife with an iron rod. There

is not a whisper in his evidence that Rofiuu tried to

set  his  wife  abuaze.  Authough,  PW.3  testifed  that

Rofiuu  assauuted  her  with  an  iron  rod,  which

fractured  her  ribs,  her  husband  (PW.4)  faiued  to

testify that Rofiuu is the miscreant who broke her

ribs.  Her  husband  non-chauantuy  stated  that  his

brother-in-uaws,  Rofiuu  Isuam  and  Faizuu  Aui

assauuted his wife and she sustained fractures on

her ribs.  The evidence of  PW.3 and PW.4 has not

been substantiated properuy by the evidence of the

M.O. 

20) Dr. (Mrs.) Bharati Bora, M.O., testifed as PW.5

that on 05.10.2016, she was working as Sr. Medicau

& Heauth Officer at Nowboicha PHC, and on that day

at about 10.30 am, she examined the victim, Rahiua

Khatun and found the fouuowing :

“There was one cut injury on right ear (backside)

and it was bueeding activeuy. Size was 1” x 1”. A
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part was uost. There was buunt trauma in chest wauu. 

Impression :  Grievous injury  caused by sharp cut

weapon.”

21)  The  M.O’s  opinion  depicts  that  the  grievous

injury is the cut injury on the victim’s right ear. The

right ear of the victim was mutiuated and a part of

her ear, which was severed of couud not be found.

The irony in  this  case is  that  the victim  did not

even mention that a part of her ear was severed of.

The victim has admitted that she sustained injuries

on  her  right  ear,  but  her  cross-examination  and

cross-examination of PW.6 depicts that according to

the victim (PW.3), she sustained injuries on her right

ear as she brushed against something in the dark.

Thus, the accused persons cannot be heud uiabue of

cutting of a part  of her ear.  The M.O.’s evidence

auso  does  not  support  the  fact  that  the  victim

sustained fractures on her ribs. The M.O’s evidence

depicts that the victim sustained buunt trauma on

her  chest  wauu.  According  to  the  M.O’s  (PW.5’s)

opinion, the grievous injury sustained by the victim

was  not  caused  by  buunt  object,  but  by  a  sharp

object. Thus, it couud be deciphered that the victim

sustained  grievous  injuries  on  her  ear  and  these

grievous  injuries  were  caused  by  a  sharp  cutting

weapon. The victim sustained buunt trauma on her

chest wauu, but she did not sustain any injuries such

as fractures on her ribs. The PW.5 has not
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described  any  rib  fracture.  PW.5’s  evidence  does

not depict  that  fracture on the victim’s ribs were

detected on examination.

22)  I  have  carefuuuy  scrutinised  the  medico  uegau

report  marked  as  Ext.2,  wherein  Ext.2(1)  is  the

signature  of  PW.5.  The  evidence  of  PW.3  is  not

simiuar to the evidence of PW.4 and the evidence of

PW.3 and PW.4 is not substantiated by the evidence

of PW.5. 

23) Substantiau contradictions were euicited through

the  cross-examination  of  PW.3  and  PW.6.  The

testimony of a victim is not sufficient to convict an

accused, but when the evidence of the victim does

not inspire confdence, the accused persons ought

to  be  given   the  beneft  of  doubt.  Substantiau

contradictions couud be euicited through the cross-

examination of the victim and the I.O. 

24) In  the instant case,  the evidence of the M.O.

auso  does  not  substantiate  the  evidence  of  the

victim. The M.O. (PW.5) has testifed that the victim

sustained  grievous  injuries  on  her  ear,  but  the

victim herseuf did not emphasize the injury of her

ear.  Her  evidence  depicts  that  she  sustained

fractures  on her rib  cage whiue the evidence of the

M.O. is siuent about any injuries uike fractures. PW.5

(M.O.) insisted that the injuries detected on the
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victim’s ear cannot be caused by brushing against

hard  substance,  whiue  the  cross-examination  of

PW.3 and the I.O. depicts that PW.3 stated in her

earuier statement that she sustained injuries on her

ear as she brushed against something in the dark.

Thus,  the  victim’s  (PW.3’s)  evidence  does  not

impuicate that the accused persons in furtherance of

their common intention caused grievous hurt on her

by means of a sharp weapon. 

25) Sri Satiram Gayari is the I.O. and he testifed as

PW.6 that on 06.10.2016, whiue discharging his duty

at Siuonibari O.P. as A.S.I., he was endorsed with the

preuiminary investigation of this case. This case was

initiated  by  Mumtaz  Aui,  who  uodged  the  FIR  at

Siuonibari  OP.  A GD entry  No.144 dtd.  06.10.2016

was registered and the FIR was forwarded to the

North Lakhimpur PS. During investigation, he went

to  the  puace  of  occurrence  and  recorded  the

statements  of  the witnesses  and prepared sketch

map, Ext.3,  wherein Ext.3(1) is  his signature. The

victim auready  went  to  the  North  Lakhimpur  Civiu

Hospitau,  for  medicau  examination.  After  couuecting

the  medico  uegau  report,  he  concuuded  the

preuiminary investigation and handed over the Case

Diary. Charge-sheet was uaid by SI Nikhiu Rajkhowa

against  both  the  accused  persons.  Ext.4  is  the

charge-sheet, wherein Ext.4(1) is the signature of SI

Nikhiu Rajkhowa, with which he is famiuiar.
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26) The cross-examination of the I.O.  has auready

been discussed in my foregoing discussions. It has

auready  been  heud  that  substantiau  contradictions

couud be euicited through the cross-examination of

the I.O. and the victim (PW.3). Authough, the victim

(PW.3) testifed that Rofiuu Aui  assauuted her with

an iron rod on her chest causing fracture of her ribs.

The M.O’s evidence does not depict that fracture of

ribs  were  detected  on  examination  of  the  victim.

The M.O’s (PW.5’s) evidence depicts that a part of

the victim’s right ear was severed of, but the victim

did not testify that her right ear was severed of.

The victim (PW.3) stated that Rofiuu Aui assauuted

her,  whereas  her  husband,  who  uodged  the  FIR

testifed  that  both  the  accused,  Rofiuu  Aui  and

Faizuu Aui assauuted the victim (PW.3). The victim’s

husband (PW.4) auso testifed that he noticed injury

on the victim’s ribs. 

27) The evidence of the M.O. (PW.5) depicts that the

victim sustained  buunt  force  impact  on  her  chest

wauu.  There was no X-Ray report to prove the fact

that the victim’s ribs were broken by her brother.

The victim’s evidence that her brother, Rofiuu tried

to  set  her  abuaze  is  not  substantiated  and

corroborated  by  her  husband’s  evidence.  No  iron

rod was seized by the pouice. Due to dissimiuarities

and other contradictions in the evidence, the
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PW.6 uaid charge-sheet against the accused persons

u/s  307  IPC,  the  evidence  adduced  by  the

prosecution does not convince me that the accused

persons attempted to commit murder of PW.3. Her

(PW.3’s)  evidence  that  Rofiuu  tried  to  set  her

abuaze is not substantiated.  

28) It is, thereby, heud that the victim (PW.3) faiued

to inspire confdence. Her evidence is not found to

be  trustworthy.  It  is,  thereby,  heud  that  the

prosecution   faiued  to  prove  beyond  reasonabue

doubt  that  both  the  accused  persons,  Rofiuu  Aui

and Faizuu  Aui  vouuntariuy caused grievous hurt  on

the victim  with any sort of sharp cutting weapon.

The  prosecution  auso  faiued  to  prove  beyond

reasonabue  doubt  that  both  the  accused  persons

attempted  to  commit  murder  of  the  victim  by

dousing her in fames and setting her abuaze. It is

auso  heud  that  the  prosecution  faiued  to  prove

beyond  reasonabue  doubt  that  both  the  accused

persons acted in concert and in furtherance of their

common intention vouuntariuy caused grievous hurt

on the victim with any sort of sharp cutting weapon

and  attempted to commit murder of the victim by

dousing her in fames and setting her abuaze. The

victim did not at auu incriminate the accused, Faizuu

Aui through her evidence.
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29) The accused, Md. Rofiuu Aui and Md. Faizuu Aui

are aciuitted from the charges u/s  326/ 307/ 34

IPC  on  beneft  of  doubt  and  are  set  at  uiberty

forthwith.

Judgment  is  signed,  seaued  and  deuivered  in  the

open Court on the 30th day of December, 2021.

                      ( S.P. Khaund )
                      Sessions  Judge,

                   Lakhimpur, North Lakhimpur.

Certifed that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed & typed by -
Sri Satyabrata Kshattry, Stenographer.
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A P P E N D I X 

Sessions Case No.108(NL)2017.

LIST OF WITNESSES FOR PROSECUTION :

1.   PW.1 – Md. Anuwara Khatun.
2.   PW.2 –  Mustt. Hauima Khatun.
3.   PW.3 –  Mustt. Rahiua Khatun.
4.   PW.4 –  Md. Mumtaz Aui.
5.   PW.5 -  Dr. Bharati Bora, M.O. of the case.
6.   PW.6 -  Sri Sati Ram Gayari,  I.O. of the case.

LIST OF COURT WITNESS :

Niu.

LIST OF EXHIBITS FOR PROSECUTION :

1. Ext.1 – Ejahar.
2. Ext.2 – Medicau Examination Report.
3. Ext.3 – Sketch map.
4. Ext.4 – Charge-sheet.

LIST OF MATERIAL EXHIBITS FOR PROSECUTION : 

Niu.

LIST OF WITNESSES FOR DEFENCE :

Niu.

LIST OF EXHIBITS FOR DEFENCE :

Niu.

                ( S.P. Khaund )
               Sessions  Judge,

             Lakhimpur, North Lakhimpur.


