
1             Sessions Case No.164(NL)2012.

CAUSE TITLE

     Sessions Case No.164(NL)2012. 

Informant : State of Assam.

Accused : Sri Thaneswar Gogoi.

ADVOCATES :

For the State    : Mr. Jagneswar Saikia, Public 

                             Prosecutor.

For the Defence :  Mrs. Ivy Phukan, Advocate.



2             Sessions Case No.164(NL)2012.

IN THE COURT OF SESSIONS JUDGE :
LAKHIMPUR :   AT NORTH LAKHIMPUR  .

P R E S E N T - S.P. Khaund, (MA Economics, LLB),
  Sessions Judge,
  Lakhimpur, North Lakhimpur.

Sessions Case No.164(NL)2012. 

GR Case No.848/ 2007.

State of Assam.

-versus-

         Sri Thaneswar Gogoi.    

Charges : Under Section 302/ 201/ 34 IPC.

Dates of evidence. : 28.01.2015, 07.11.2016,     

                                 09.05.2018 and 15.09.2021.

Date of argument. :  14.12.2021.

Date of Judgment. :  15.12.2021.

J U D G M E N T

1)  An  excerpt  of  the  prosecution  case  is  that  on

25.07.2007  at  about  3  pm,  Abdul  Sheikh

(  hereinafter  referred  to  as  the  deceased  )  went

towards  Jakai  Peluwa  gaon  under  Bihpuria  Police

Station  by  riding  his  bicycle  for  collection  of  his

dues, and did not return, and later, it was known to

Md. Nurul Islam ( hereinafter referred to as the

Contd...



3             Sessions Case No.164(NL)2012.

informant ) that Mridul Gogoi ( hereinafter referred

to  as  the accused )  had killed the deceased and

buried his body in his campus.  

2)  An  F.I.R.  (Ejahar)  regarding  this  incident  was

lodged by the informant, Md. Nur Islam, which was

registered  as  Bihpuria  PS  Case  No.180/2007  u/s

302/ 201 IPC and SI Dilip Sarma was endorsed with

the  investigation.

3)  The  Investigating  Ofcer  (  I.O.  in  short  )

embarked upon the investigation.  He went to the

place of occurrence, prepared the sketch map and

recorded  the  statements  of  the  witnesses.  On

finding prima facie materials against the accused,

Sri  Thaneswar  Gogoi  and  Mridul  Gogoi,  he

submitted charge-sheet against them u/s 302/ 201

IPC. 

4)  On  appearance  of  the  accused,  copies  were

furnished.  After  hearing  both  the  sides,  a  formal

charge u/s 302 / 201 / 34 IPC was framed, read over

and  explained  to  the  accused  persons,  to  which

they pleaded not guilty and claimed to be tried. 

5)  To  substantiate  its  stance,  the  prosecution

adduced  the  evidence  of  5  (five)  witnesses

including the Medical Ofcer (M.O. in short) and the

I.O. The defence cross-examined some witnesses, to
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refute the charges. The statement of the accused

was recorded u/s 313 CrPC and his plea was of total

denial.

6)  As  the  accused,  Sri  Mridul  Gogoi  remained

absent  after  initiation  of  trial,  so  N.B.W.A.  was

issued against  him.  Proclamation was  also  issued

against him, which was returned with a report that

the accused could not be traced out. So, the case

against  him  was  split  up  and  separated  after

registering a supplementary case against him. So,

this  Judgment  is,  now,  only  against  accused,  Sri

Thaneswar Gogoi.

7)  I  have heard  the  arguments  forwarded by  the

learned counsel for both the sides.

POINTS FOR DETERMINATION :

8) To decide this case in its proper perspective, the

following points are to be decided :

(i) Whether on 25.07.2007 at about 3 pm at No.1

Jakaipeluwa  under  Bihpuria  Police  Station,  the

accused,  Thaneswar  Gogoi  committed  murder  by

intentionally  or  knowingly  causing  death  of  Abu

Sheikh?

(ii) Whether on the same day, time and place, the

accused did cause certain evidence of the said
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offence to disappear by burying the dead body of

the deceased in their orchard with an intention of

screening the offender from legal punishment? 

Decision  thereon  and  the  reasons  for  the

decision :

9)  For  proper  adjudication  of  this  case,  it  is

necessary to delve into the evidence.

10) Md. Nur Islam testified as PW.1 that the incident

occurred  about  6  /  7  years  ago.  He  knows  the

deceased,  Abdul  Sheikh,  who  used  to  sell  ‘harek

maal’  articles.  Once  the  deceased  sold  some

articles to the accused, Mridul Gogoi on credit, and

he  went  to  the  accused  person’s  house  at  Jakai

peluwa gaon  to  receive  his  dues.  Since  then the

deceased  was  missing.  After  three  days  of  the

deceased’s disappearance, the Gaonburah informed

the  matter  to  the  villagers  and  asked  them  to

search  for  the  deceased.  One  lady  informed  the

Gaonburah that the deceased went to the accused,

Mridul  Gogoi’s  house  and  since  then  he  went

missing.  Police  was  informed  by  the  Gaonburah.

Police recovered the body of the deceased from a

place near the accused person's house. He lodged

the ejahar ( F.I.R.). He proved the ejahar as Ext.1,

wherein Ext.1(1) is his signature.
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11)  Sri  Jagat  Mahanta  testified  as  PW.2  that  the

incident  occurred  in  the  month  of  July,  2008.  On

hearing a commotion,  he came out  of  his  house.

The police and Magistrate also came to the place of

occurrence,  which is  the accused persons’  house.

Many  persons  assembled  in  the  place  of

occurrence. He saw some persons digging earth in

the  accused  person's  campus.  A  dead  body  was

exhumed. He came to know that it was the body of

a hawker, who used to sell ‘Harek maal’. He proved

the Inquest Report as Ext.2, wherein Ext.2(1) is his

signature. He did not know who killed the deceased

and  buried  his  body  within  the  accused  person's

campus. 

12) Sri Atul Gogoi testified as PW.3 that the incident

occurred  about  8/9  years  ago.  When  police  of

Bihpuria PS arrived at the place of occurrence and

exhumed a body from the accused person's house

after digging the ground, he was present there. He

was  informed  by  the  O.C.  of  Bihpuria  P.S.  that  a

dead body was recovered, and he put his signature

on a paper on request by the police. The accused

persons  used  to  live  in  the  same  house.

Subsequently, he learnt that the deceased used to

deal  in  business  of  scrap  materials.  He  did  not

know, who killed the deceased and buried his body.

He saw the dead body of the deceased. He proved

the Inquest Report as Ext.2, wherein Ext.2(2) is his
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signature. He saw some persons digging the ground

with a spade. Police seized the said spade. Police

also seized a bamboo. He also proved the Seizure

List as Ext.3, wherein Ext.3(1) is his signature.

13) The medical ofcer, Dr. Rana Dutta testified as

PW.4 that on 27.07.2007, he was working as Senior

Medical  & Health Ofcer at North Lakhimpur Civil

Hospital,  and  on  that  day,  he  performed  Post

mortem  examination  on  the  dead  body  of  Abu

Sheikh, 26 years, male, and found the following :

“ I. EXTERNAL APPEARANCE :

1.  Condition  of  subject  stout  emaciated,

decomposed etc. : 

A male dead body of about 26 years of age. Rigor

mortis  absent.  Decomposition  had  started.  The

whole body was covered with sand and mud.  

2. Wounds position and character : Nil.

3. Bruise position, size and nature : Nil.

4. Mark of ligature on neck dissection etc. : Nil.

II. CRANIUM AND SPINAL CANAL :

1. Scalp, skull and vertebra : Two cut injuries were

present  in  the  right  temporal  and  right  occipital

region.  Their  average size was 6x 1 1/2  x  1  cm.

Besides,  there  were  eight  cut  injuries  in  the

occipital region. Their average size was 4 x 1 x 1

cm.  Two  more  cut  injuries  were  seen  in  the  left

elbow of size 4 x 1/2 x 1/2 cm and 2 x 1/2 x 1/2 cm.
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2. Membrane : Healthy.

3. Brain and spinal cord : Clotted blood present all

over  the  cerebral  hemisphere  specially  in  the

occipital region.

III. THORAX :

1. Walls, ribs and cartilages : Healthy.

2. Plurae : Healthy.

3. Larynx and trachea : Healthy.

4. Right lung and Left lung : Healthy.

5. Pericardium : Healthy.

6. Heart : Healthy. 

7. Vessels : Healthy. 

IV. ABDOMEN :

1. Walls : Bruise.

2. Peritonum : Healthy.

3. Mouth, pharynx, oesophagus : Healthy.

4.  Stomach and its contents :  Distended and foul

smelling.

5. Small intestine and its contents : Healthy.

6. Large intestine and its contents : Healthy.

7. Liver : Healthy.

8. Spleen : Healthy.

9. Kidneys : Healthy.

10. Bladder : Healthy.

11. Organs of generation, external and internal : 

Healthy. 

V. MUSCLES, BONES AND JOINTS :

1. Injury : Described elsewhere.

2. Disease or deformity : Nil.
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3. Fracture : Nil.

4. Dislocation : Nil.

MORE DETAILED DESCRIPTION OF INJURY OR 

DISEASE :

All the descriptions given above were antemortem

in nature.”

14)  The  M.O.  opined  that  death  was  due  to

neurogenic  shock  as  a  result  of  head  injuries

sustained. 

15) The M.O. proved the Post Mortem Examination

Report as Ext.4,  wherein Ext.4(1) is his signature.

Ext.4(2)  is  the  signature  of  the  Joint  Director  of

Health Services, North Lakhimpur.

16)  Sri  Dilip  Sarma  testified  as  PW.4  that  on

26.07.2007,  he  was  serving  as  Attached  Ofcer

(S.I.) at Bihpuria P.S. On that day, he was endorsed

to  investigate  a  case  which  was  initiated  by  the

informant Md Nurul Islam. He went to the place of

occurrence,  recorded  the  statements  of  the

witnesses and prepared the sketch map of the place

of occurrence. He proved the Sketch Map as Ext.5

wherein Ext.5(1) is his signature. He again recorded

the  statements  of  the  witnesses.  He  seized  the

spade  and  the  'mit-dao'  used  by  the  accused  to

assault the deceased Abu Sheikh, who was a trader
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of 'harek maal'. The weapons were seized as shown

by the accused Mridul Gogoi. He proved the Seizure

List as Ext.3, wherein Ext.3(2) is his signature. The

body of the deceased was already buried,  so the

body  was  exhumed  in  his  presence.  The  inquest

was  held  by  the  Executive  Magistrate,  Dharma

Kanta  Mili  after  exhumation  of  the  body.  After

inquest, he forwarded the body for autopsy to the

North  Lakhimpur  Civil  Hospital.  He  proved  the

Inquest Report, wherein Ext.6(1)is his signature. He

obtained  the  Post  Mortem Report.  Meanwhile,  he

was transferred to Bihpuria P.S. and he handed over

the Case Diary to  the O.C.  S.I.  Tilok Boruah,  who

submitted  Charge-sheet  against  the  accused.  He

proved the Charge-sheet as Ext.7, wherein Ext.7(1)

is the signature of S.I. Tilok Boruah, with which he is

acquainted.

ANALYSIS OF THE EVIDENCE

17) Md. Nurul Islam (PW.1) heard about the incident

from a woman. He could not name the person, who

informed  him  about  the  incident.  Moreover,  his

evidence indirectly  implicates  the accused,  Mridul

Gogoi and not the accused, Thaneswar Gogoi, who

is  at  present  appearing  as  an  accused.  The

evidence of PW.1 is hearsay evidence. It is true that

the body of the deceased, Abu Sheikh was
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recovered  from Thaneswar  Gogoi’s  house,  but  at

the same  time, Thaneswar  Gogoi cannot be held

liable on a single circumstance. Moreover, his son

Mridul Gogoi is alleged to have purchased articles

on credit from the deceased. The evidence of other

witnesses also clearly depicts that the body of the

deceased,  Abu  Sheikh  was  recovered  from

Thaneswar Gogoi’s house. During investigation, the

body was dug out from the compound of Thaneswar

Gogoi’s  house.  The  statement  of  the  accused,

Thaneswar Gogoi u/s 313 CrPC reveals that he had

no  knowledge  how  the  body  of  Abu  Sheikh  was

recovered  within  his  compound.  The  evidence  of

PW.1, PW.3, PW.4 and PW.5 clearly reveals that the

incident occurred in the year,  2007.  PW.2 did not

give  the  exact  date  of  the  incident.  He  gave  an

approximate  date  as  July,  2008.  PW.1  and  PW.3

testified that the incident occurred about 8 / 9 years

ago. The M.O. and the I.O’s evidence clearly reveals

that the incident occurred in the month of July in

the year, 2007. PW.2 and PW.3’s evidence reveals

that  the  police  and  the  Magistrate  came  to  the

place of occurrence and many people assembled.

The  people  started  digging  and  a  body  was

recovered from Thaneswar Gogoi’s compound. It is

clear  from  the  evidence  that  the  accused,

Thaneswar Gogoi is the father of the other accused,

Mridul Gogoi. It is true that the
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deceased used to sell “harek maal” articles and he

was a hawker. Not a single witness implicated the

accused  person  as  complicit.  PW.1’s  evidence  is

circumstantial evidence, which is not substantiated

by the evidence of any other witness. Moreover, his

evidence  insinuates  that  Mridul  Gogoi  may  be

responsible for  the death of Abu Sheikh.  There is

not an iota of doubt that Abu Sheikh was killed. The

Medical  Ofcer’s  (PW.4’s)  evidence clearly reveals

that the deceased sustained several grave injuries

on his head. He also sustained injuries on his hand.

The deceased was relentlessly assaulted and killed

by the author of the crime. The single circumstance

of the body being found in  the compound of  the

accused person does not prove beyond reasonable

doubt that the accused, Thaneswar Gogoi killed the

deceased. The accused cannot be roped in with the

liability of death of the deceased on the basis of the

fact  that  the  body  was  recovered  from  his

compound. A suspicion was directed by the witness,

PW.1 towards the other accused, Mridul Gogoi and

not Thaneswar Gogoi. 

18)  In  view  of  the  foregoing  discussions,  it  is

thereby  held  that  the  prosecution  failed  to  prove

beyond  reasonable  doubt  that  the  accused,

Thaneswar  Gogoi  committed  the  murder  of  Abu

Sheikh and buried the body within his compound to
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screen his son, Mridul Gogoi from punishment of the

offence  of  murder.  The  prosecution  also  failed  to

prove beyond reasonable doubt that the accused,

Thaneswar  Gogoi  acted  in  concert  and  in

furtherance  of  common  intention  committed

murder of Abu Sheikh and buried his body within his

compound.  The prosecution failed  to  produce the

seized articles in the court.

19)  The  accused,  Thaneswar  Gogoi  is  acquitted

from the charges u/s 302/ 201/ 34 IPC on benefit of

doubt and is set at liberty forthwith.

Judgment  is  signed,  sealed  and  delivered  in  the

open Court on the 15th day of December, 2021.

                      ( S.P. Khaund )
                      Sessions  Judge,

                    Lakhimpur, North Lakhimpur.
Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.
 

Transcribed & typed by -
Sri Satyabrata Kshattry, Stenographer.
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 A P P E N D I X 

Sessions Case No.164(NL)2012.

LIST OF WITNESSES FOR PROSECUTION :

1.   PW.1 –  Md. Nur Islam.
2.   PW.2 –   Sri Jagat Mahanta.
3.   PW.3 –   Sri Atul Gogoi.
4.   PW.4 –   Dr. Rana Dutta, M.O. of the case.
LIST OF COURT WITNESS :
Nil.

LIST OF EXHIBITS FOR PROSECUTION :

1. Ext.1 – Ejahar.
2. Ext.2 – Inquest Report.
3. Ext.3 – Seizure List. 
4. Ext.4 – Post Mortem Report.
5. Ext.5 – Sketch map.
6. Ext.6 – Charge-sheet.

LIST OF MATERIAL EXHIBITS FOR PROSECUTION : 

Nil.

LIST OF WITNESSES FOR DEFENCE :
Nil.
LIST OF EXHIBITS FOR DEFENCE :
Nil.

                ( S.P. Khaund )
               Sessions  Judge,

              Lakhimpur, North Lakhimpur.


