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IN THE COURT OF SESSIONS JUDGE :
LAKHIMPUR :   AT NORTH LAKHIMPUR  .

P R E S E N T - S.P. Khaund, (MA Economics, LLB),
  Sessions Judge,
  Lakhimpur, North Lakhimpur.

Sessions Case No.38(NL)2014. 

GR Case No.384/ 2013.

State of Assam.

-versus-

      1. Sri Lakheswar Phukan.

      2. Smt Sarumai Phukan.     

        

Charges : Under Section 306/ 34 IPC.

Dates of evidence. : 19.04.2016, 31.05.2016,

                                13.07.2016, 29.08.2016,

                                14.03.2017 and 06.02.2019.

Date of argument. : 07.12.2021.

Date of Judgment. : 21.12.2021.

J U D G M E N T

1)  An  excerpt  of  the  prosecution  case  is  that  on

03.06.2012,  Sri  Lakheswar  Phukan  (hereinafter

referred to as the accused-1) got married to Bina

Gogoi ( hereinafter referred to as the deceased ),

but after few days of their marriage, the accused-1

and his mother, Sarumai Phukan (hereinafter
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referred  to  as  accused-2)  started  to  subject  the

deceased to cruelty to meet their illegal demand of

dowry. On 13.03.2013 at about 6 am, the accused

persons  doused  the  deceased  with  kerosene  and

set her ablaze, and on the same day at about 3.30

pm,  the  deceased  succumbed  to  her  injuries  in

North Lakhimpur Civil Hospital.

2)  An  F.I.R.  (Ejahar)  regarding  this  incident  was

lodged  by  the  informant,  Sri  Paban  Gogoi,  which

was registered as Boginadi PS Case No.30/2013 u/s

304(B)  /  34 IPC and SI  Miraj  Doley was endorsed

with the  investigation.

3)  The  Investigating  Ofcer  (  I.O.  in  short  )

embarked upon the investigation.  He went to the

place of occurrence, prepared the sketch map and

recorded  the  statements  of  the  witnesses.  On

finding prima facie materials against the accused,

Sri Lakheswar Phukan and Smt Sarumai Phukan, he

laid charge-sheet against them u/s 306/ 34 IPC. 

4)  On  appearance  of  the  accused,  copies  were

furnished.  After  hearing  both  the  sides,  a  formal

charge u/s 306 / 34 IPC was framed, read over and

explained  to  the  accused  persons.  The  accused

persons abjured their guilt and claimed innocence.

Contd...



4              Sessions Case No.38(NL)2014.

5)  To  substantiate  its  stance,  the  prosecution

adduced  the  evidence  of  7  (seven)  witnesses

including the Medical Ofcer (M.O. in short) and the

I.O.  The defence cross-examined some witnesses,

to  refute  the  charges.  On  the  incriminating

materials arising against them the answers of the

accused persons to questions u/s 313 (1)(b) of the

Code of Criminal Procedure ( CrPC for short), were

evasive.  Several  documents  were  marked  as

exhibits. The accused did not tender any evidence

in defence. 

SUBMISSIONS

6) I  have heard the learned P.P.  Mr.  J.  Saikia.  The

learned defence counsel, Mr. B. Rajkhowa laid stress

in his argument that PW.1 was in Arunachal Pradesh

and was not aware of  the incident.  The evidence

reveals that the victim did not inform him about any

dispute  between  herself  and  her  husband.  The

deceased happens to be PW.1’s younger sister. The

other  witnesses  did  not  at  all  implicate  that  the

accused-1 is complicit. The dying declaration which

implicates  the  victim’s  mother-in-law  is  not

sufcient to saddle the accused-2 with the crime of

abetment to commit suicide.

POINTS FOR DETERMINATION :

7) To decide this case in its proper perspective, the

following points are apposite to be adjudicated.
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(i) Whether on 13.03.2013 at about 6 am at Kadam

Jaradhara village under Boginadi Police Station, the

informant’s  sister,  Bina  Gogoi  Phukan  committed

suicide and that the accused in furtherance of their

common intention being the husband and mother-

in-law  of  the  deceased  abetted  the  deceased  to

commit suicide?

Decision  thereon  and  the  reasons  for  the

decision :

8)  For  proper  adjudication  of  this  case,  it  is

necessary to delve into the evidence.

9)  Sri  Paban  Gogoi  testified  as  PW.1  that  the

deceased, Bina Gogoi was his younger sister.  The

incident  occurred  about  3  /  4  years  ago  in  the

accused, Lakheswar Phukan’s (accused-1’s) house.

The  accused-1  married  the  deceased  about  9

months  back,  but  after  a  few  months  of  her

marriage, the deceased passed away. At the time of

occurrence,  he  (PW.1)  was  in  Arunachal  Pradesh,

and when he came home about 3 / 4 days after the

incident,  he  learnt  from the accused-1  about  the

incident. After receiving information of the incident,

he went to North Lakhimpur Civil Hospital and found

his sister’s body. He did not know how the incident

took place. He came to know that the accused and
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the  deceased  used  to  quarrel  frequently.  The

deceased never  mentioned before him about  any

quarrel between her and her family members. After

death of  the deceased,  he lodged a case against

the accused persons. He proved the ejahar (FIR) as

Ext.1, wherein Ext.1(1) is his signature. The ejahar

was  written  as  per  his  version,  but  he  could  not

recall who wrote the ejahar. The deceased died as a

result  of  burn  injuries  sustained by  her.   He was

aware that the deceased caught fire. He proved his

signature on the Inquest Report as Ext.2(1).

10) In his cross-examination, he (PW.1) testified that

he did not know how the deceased caught fire. He

has  also  admitted  that  the  accused-1  sustained

burns while saving his wife. 

11)  Sri  Nanda  Phukan  testified  as  PW.2  that  the

informant, Sri Paban Gogoi is not known to him. The

accused persons,  Sri  Lakheswar Phukan and Smti

Sarumai  Phukan  are  known  to  him.  The  incident

occurred  about  four  years  ago.  On  hearing  a

commotion in the forenoon, he went to the accused

persons'  house  and  noticed  that  Lakheswar

Phukan’s  wife  was  in  fames.  He  learnt  that  the

deceased  doused  herself  with  kerosene  and  set

herself ablaze. The accused, Sri Lakheswar Phukan
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tried to extinguish the fire, but failed to douse the

fames. Subsequently, the deceased succumbed to

her injuries in the hospital. He proved his signature

on the Seizure List as Ext.3(1).

12)  Sri  Harinath  Phukan  testified  as  PW.3  that

informant, Sri Paban Gogoi is not known to him. The

accused  persons  are  known to  him.  The  incident

occurred about four years ago. At the time of the

incident, on hearing a commotion, he went to the

accused persons' house and found the deceased in

fames.  The  deceased  was  the  accused,  Sri

Lakheswar Phukan's wife. He learnt from the people

that the deceased set herself ablaze with the help

of kerosene, and subsequently, she passed away in

the hospital. He proved his signature on the Seizure

List as Ext.3(2).

13)  Sri  Jayanta  Bora  testified  as  PW.4  that  the

accused persons are known to him.  He knew the

informant and the deceased. The incident occurred

about two years ago during day time in the accused

persons’  house.  Accused,  Lakheswar  Phukan  was

the  deceased's  husband.  Marriage  between  the

accused, Lakheswar Phukan and the deceased was

solemnised about 7 / 8 months back form the date

of the incident. The relationship of the couple was

pleasant. He came to know from the deceased's
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elder  brother,  Paban  Gogoi  that  the  deceased

sustained  burns.  Thereafter,  he  went  to  North

Lakhimpur  Civil  Hospital  and found the  deceased

lying  on  the  hospital  bed,  with  severe  burns.

Subsequently, the deceased died on the same day

at about 4 pm. He did not know how the deceased

died. He also noticed burns on the accused person’s

body.

14)  Dr.  Diganta  Dutta  testified  as  PW.5  that  on

13.03.2013, he was serving as M & HO-1 at North

Lakhimpur  Civil  Hospital,  and  on  that  day,  he

examined Bina Phukan w/o Lakheswar Phukan. He

recorded the dying declaration of  Bina Phukan in

presence of Sri Hema Gogoi, father of Bina Phukan

and  Mahananda  Phukan,  the  father-in-law  of  the

deceased, Bina phukan. 

15) The dying declaration of the deceased was as

follows :

(In Assamese)

“Moi  Bina  Phukan,  swami  Lakheswar  Phukan,

Jaradhara  gaon,  aaji  ratipuwa  6  bazat  nije  gaat

kerasin tel dhali jui jwalai diu, mok aan kono loke jui

jwalai diya nai. Mok shahumai maje maje putekar

tej khaboloi ahaa buli gali pari thake.”     

            Contd...
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(Meaning)

“I, Bina Phukan, wife of Lakheswar Phukan, resident

of Jaradhara gaon, set myself ablaze after dousing

myself  with  kerosene.  No one set  me ablaze.  My

mother-in-law  used  to  hurl  abuses  at  me  stating

that I  am responsible for draining away her son’s

blood.”

16)  The  thumb  impression  of  the  deceased  was

taken  in  his  presence.  He  proved  the  Dying

Declaration  as  Ext.4,  wherein  Ext.  4(1)  is  his

signature.  He also  identified the signatures  of  Sri

Hema Gogoi and Sri Mahanada Phukan as Ext.4(2)

and Ext.4(3) respectively. 

17)  Dr.  Prasanta  Neog  testified  as  PW.6  that  on

14.03.2013, he was serving as M & HO-1 at North

Lakhimpur  Civil  Hospital,  and  on  the  day,  he

conducted Post  Mortem examination on the  dead

body of the deceased, Bina Gogoi Phukan on being

brought and identified by Pabin Bora,  Paba Gogoi

and Mahananda Phukan in connection with Boginadi

PS Case No.30/2013 and found as follows : 

“A dead body of a women of average built with rigor

mortis present. 95% of skin of the whole body was

burnt except palm and soles. No sign of external
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injury could be detected at the time of examination

due  to  severe  burn  injuries.  Other  organs  were.

Uterus was gravid of six weeks size.

OPINION  :  cause  of  dead  was  due  to  shock  and

haemorrhage as a result of 95% burn injury.”

18)  He  proved  the  Post  Mortem Report  as  Ext.5,

wherein  Ext.5(1)  is  his  signature.  Ext.5(2)  is  the

signature  of  the  then  Supdt.  of  North  Lakhimpur

Civil Hospital. Ext.5(3) is the signature of the then

Director, Health Services, Lakhimpur.    

19)  SI  Miraj  Doley  testified  as  PW.7  that  on

13.03.2013,  he  was  serving  as  S.I.  of  Police  at

Boginadi Police Station, and on that day, Sri Paban

Gogoi  lodged  an  FIR  with  the  police  at  Boginadi

Police Station. 

20) On receiving the FIR, the O.C. of Boginadi Police

Station  registered  a  case  vide  Boginadi  Police

Station Case No.30/2013 under sections 304(B)/34

of  IPC,  and  entrusted  him  with  the  preliminary

investigation. 

21)  He  took  up  investigation  and  recorded  the

statement of the informant,  Sri Paban Gogoi,  who

was present at Boginadi Police Station at that time.
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22) As the body of the deceased was lying in the

North  Lakhimpur  Civil  Hospital,  he  went  to  North

Lakhimpur Civil Hospital and found the body in the

morgue of the hospital, but, he could not take any

steps for inquest due to the time which was around

9.30 pm. Thereafter, on the same night, he went to

the  place  of  occurrence  i.e.,  the  accused,

Lakheswar  Phukan's   house  at  Kadam  Rongpuria

Jaradhara Gaon. He  prepared the sketch map of the

place of occurrence. He proved the sketch map as

Ext.6, wherein Ext.6(1) is his signature. He found a

kerosene container in accused, Lakheswar Phukan’s

house and seized the same by preparing a seizure

list.  He proved the  Seizure  List  as  Ext.3,  wherein

Ext.3(3)  is  his  signature.  He  recorded  the

statements of witnesses under section 161 CrPC.  

23) In the morning of 14.03.2013, he arrested the

accused,  Smt  Sarumai  Phukan  and  Smt  Rashmi

Phukan from their house and brought them to the

Police  Station  and  forwarded  them  to  Court.

Thereafter,  he  went  to  North  Lakhimpur  Civil

Hospital and made preparations for inquest which

was  conducted  by  Ditimoni  Pegu,  Executive

Magistrate,  Lakhimpur,  North  Lakhimpur.  After

inquest of the body, he forwarded the dead body to

North  Lakhimpur  Civil  Hospital  for  Post  Mortem

examination. After Post Mortem, the body of Bina

Gogoi was handed over to her relatives.
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24) He noticed the accused, Lakheswar Phukan had

also sustained burns and he was under treatment at

North Lakhimpur Civil Hospital. He interrogated the

accused,  Lakheswar  Phukan  at  North  Lakhimpur

Civil  Hospital  and apprehended him when he was

discharged  from  hospital  on  20.03.2013  and

arrested him and produced him before the Court.

He came to know that deceased, Bina Gogoi made

her  dying  declaration  while  she  was  under

treatment  at  North  Lakhimpur  Civil  Hospital.  He

collected  the  dying  declaration  from  North

Lakhimpur Civil Hospital. 

25)  He  collected  the  Post  Mortem  examination

Report of deceased, Bina Gogoi. After completion of

investigation,  he  found  sufcient  incriminating

materials  against  the accused,  Lakheswar Phukan

and  his  mother,  Smt  Sarumai  Phukan  under

sections  306/34  of  IPC,  and  accordingly,  he

submitted  charge-sheet  against  the  accused,

Lakheswar  Phukan  and  Sarumai  Phukan  under

sections 306/34 of IPC. He proved the charge-sheet

as Ext.7, wherein Ext.7(1) is his signature.

ANALYSIS OF THE EVIDENCE

26) In this case, the prosecution is equipped with

dying  declaration  of  the  deceased  and  the

allegation in the FIR. The evidence of PW.1 depicts
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that the accused used to quarrel with the deceased

frequently.  He,  however,  implicated  that  the

accused-1  used  to  quarrel  with  the  deceased

frequently during her lifetime. PW.1 further testified

that  the  victim  never  complained  against  the

accused and she never divulged about any quarrel

between her and any of the accused persons. PW.1

also  did  not  testify  who  informed  him  about  the

frequent squabbles between the deceased and the

accused. Moreover, his testimony is not consistent

to the FIR. 

27) According to the FIR, Ext.1, a few days after her

marriage with the accused, Lakheswar Phukan, the

deceased  was  subjected  to  cruelty  by  both  the

accused  persons  to  meet  their  illegal  demand of

dowry. PW.1 was silent about any demand of dowry

by the accused persons while deposing in evidence.

This major contradiction cannot be ignored. The FIR

also depicts that the accused persons assaulted his

sister  and doused her  with  kerosene and set  her

ablaze.  On the contrary,  he did not  testify in the

court that the accused persons assaulted his sister

and  set  her  ablaze.  He  testified  in  his  cross-

examination that accused-1 sustained burns when

he tried to save his sister, who was in fames at that

time. He also testified in his cross-examination that
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he did not know how his sister caught fire. Thus, the

testimony of PW.1 extends a benefit of doubt to the

accused persons.

28) PW.2 and PW.3 testified that when they heard a

commotion  emanating  from the  accused persons’

house,  they  went  and  found  the  deceased  in

fames.   PW.3  further  testified  that  the  deceased

committed  suicide.  PW.2  and  PW.4  did  not  know

how the deceased was found to be in fames and

how she died.  PW.4 testified that  the relationship

between  the  accused-1  and  the  deceased  was

pleasant.  The  evidence  of  PW.1,  PW.2,  PW.3  and

PW.4,  thus,  exonerates  the  accused-1.  Although,

there  is  a  hint  of  quarrel  between the  accused-1

and the deceased wife, yet he cannot be saddled

with  the  guilt  of  abetment  to  commit  suicide.

Quarrels and squabbles between husband and wife

are not uncommon. The evidence is clear that the

dispute  was  not  to  such  an  extent  that  the

deceased was abetted by the accused to commit

suicide.  PW.1 himself  could  not  clarify  the  source

from whom, he received the information about the

quarrel  between his sister and the accused-1. His

evidence  clearly  depicts  that  his  sister  never

complained of any cruelty meted out to her by the

accused persons.
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29)  Strong  suspicion  rests  on  the  other  accused,

Sarumai Phukan. Her cruel words may have led the

victim  to  commit  suicide.  The  dying  declaration

proved  by  PW.5  clearly  depicts  that  the  victim’s

mother-in-law used to hurl abuses at her. The victim

admitted  in  her  dying  declaration  that  she  set

herself ablaze after pouring kerosene. It is true that

conviction  can  be  based  on  a  dying  declaration

alone. In this instant case, the dying declaration of

the  victim  marked  as  Ext.3  is  not  sufcient  to

saddle  with  the  accused-2  with  the  ofence   of

abetment to commit suicide. It is not clear from the

dying declaration if the mother-in-law of the victim

had  any  intention  to   abet  the  victim to  commit

suicide. It is not uncommon that there are nagging

mother-in-laws,  whose  bickerings  may  annoy  the

daughter-in-laws to such an extent that may drive

them to take such a drastic steps. The evidence of

all the witnesses does not at all implicate that the

accused persons subjected the victim to cruelty to

meet their illegal demand of dowry. 

30) I would like to refer to the decision of Hon’ble

the Supreme Court in  Sabir Hussain vs State of

Madhya  Pradesh  and  others  in  Crl.  Appeal

No.7284/2017 dtd.  26.07.2021,  wherein  it  has

been observed that, -

“In  order  to   bring  a  case  within  the  provison  of
Section 306 IPC, there must be a case of suicide and
in the commission of the said ofence, the person who
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is  said  to  have  abetted  the  commission  of  suicide
must  have  played  an  active  role  by  an  act  of
instigating or by doing a certain act to facilitate the
commission of suicide.

Mere harassment without any positive action on the
part  of  the  accused  proximate  to  the  time  of
occurrence which led to the suicide would not amount
to an ofence under Section 306 IPC [ Amalendu Pal
v . State of West Bengal (2010) 1 SCC 707].

Abetment by a  person is  when a  person instigates
another to do something. Instigation can be inferred
where  the  accused  had,  by  his  acts  or  omission
created  such  circumstances  that  the  deceased  was
left  with  no  option  except  to  commit  suicide.
[  Chitresh  Kumar  Chopra  v.  State  (  Government  of
NCT of Delhi) (2009) 16 SCC 605].

In  the  instant  case,  the  allegations  against
Respondent Nos. 2 and 4 is that they harassed the
deceased. There is no other material on record which
indicates abetment.”  

31) It has also been held in  Gurcharan Singh vs

State  of  Punjab  in  Crl.  Appeal  No.4/  2011

decided on 01.10.2020 that -

“In order to give a fnding of abetment u/s 107 IPC,
the accused should instigate a person either by act of
omission  or  commission  and  only  then,  a  case  of
abetment is made out. 

In  the  present  case,  however,  there  is  no  direct
evidence of cruelty against the husband or in-laws.” 

32)  It  has  further  been  observed  in  Gurcharan

Singh’s case (Supra) that -

“13. Section 107 IPC defnes ‘abetment’ and in this
case,  the  following  part  of  the  section  will  bear
consideration :

“107. Abetment of thing – A person abets
the  doing  of  a  thing,  who  -  First  –
Instigates  any person to do that thing ;
or
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********         ****       ****   *****

Thirdly – Intentionally aids, by any act or
illegal omission, the doing of that thing.”

14. The defnition quoted above makes it clear that
whenever a person instigates or intentionally aids by
any act or illegal  omission,  the doing of  a thing, a
person  can  be  said  to  have  abetted  in  doing  that
thing.

15. As in all crimes, mens rea  has to be established.
To prove the ofence of abetment, as specifed under
Sec 107 of  the IPC,  the state of  mind to commit a
particular  crime  must  be  visible,  to  determine  the
culpability. In order to prove  mens rea, there has to
be something on record to establish or show that the
appellant herein had a guilty mind and in furtherance
of  that  state  of  mind,  abetted  the  suicide  of
deceased.  The  ingredient  of  mens  rea cannot  be
assumed  to  be  ostensibly  present  but  has  to  be
visible and conspicuous. However, what transpires in
the present matter is that both the Trial Court as well
as the High Court never examined whether appellant
had the  mens rea for the crime, he is held to have
committed.  The conviction of  appellant by the Trial
Court as well as the High Court on the theory that the
woman with two young kids might have committed
suicide, possibly because of the harassment faced by
her in the matrimonial house, is not at all borne out
by the evidence in the case. Testimonies of the PWs
do not show that the wife was unhappy because of
the appellant and she was forced to take such a step
on his account.”

33)  In  the  instant  case,  the  prosecution  could

produce only a sentence in the dying declaration of

the  deceased  that  she  was  tormented  by  her

mother-in-law, who used to accuse her of draining

out  her  son’s  blood.  “Toi  mor   loraar  tej  khali”.

Meaning - “You are responsible for my son’s down

fall”.
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34) The evidence is not sufcient to implicate that

the accused-2 played an active role to instigate the

deceased to commit suicide. The nagging mother-

in-law  must  have  nagged  the  deceased,  but  the

evidence  on  record  does  not  implicate  that  she

instigated  or  intentionally  aided  by  her  act  of

nagging and pushed the victim to commit suicide.

The  testimonies  of  the  witnesses  does  not  show

that the deceased was pushed to commit suicide by

the accused persons, who had mens rea to instigate

her to take the final step. Act of abetment by the

accused  persons  charged  with  the  ofence  of

Section  306  IPC  was  not  established  by  the

prosecution.  The  dying  declaration,  which  is  the

sole  evidence  against  the  accused-2  cannot  be

relied  upon  to   saddle  her  with  the  ofence  of

Section 306 IPC.

35)  In  view  of  my  foregoing  discussions,  it  is

thereby  held  that  the  prosecution  failed  to  prove

beyond reasonable doubt that the accused persons

subjected  the  victim   to  cruelty,  and  thereby

intentionally abetted the victim to commit suicide.

There  is  no  evidence  that  the  accused  persons

acted  in  concert  and  in  furtherance  of  their

common  intention  abetted  the  victim  to  commit

suicide. No overt or covert act could be attributed

to the accused of instigating the deceased to
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commit  suicide.  The evidence is  fawed and does

not at all implicate that accused-1 is responsible for

his wife’s death. The dying declaration, Ext.4 does

not disclose that the deceased was pushed to end

her life because of accused-2.

36) It is true that the deceased set herself ablaze,

but  at  the  same  time,  it  is  also  true  that  the

evidence that accused-2 intentionally instigated the

deceased to end her own life is lacking. Although,

the defence has not disputed the dying declaration,

yet the dying declaration is not held to be sufcient

to prove that accused-2’s naggings and bickerings

led  the  deceased  to  end  her  life.  The  other

witnesses did not at all implicate that the accused

persons are  complicit.

37) Accordingly, the accused, Sri Lakheswar Phukan

and  Smt  Sarumai  Phukan  are  acquitted  from the

charges u/s 306 / 34 IPC on benefit of doubt, and

are set at liberty forthwith.

Judgment  is  signed,  sealed  and  delivered  in  the

open Court on the 21st day of December, 2021.

                   ( S.P. Khaund )
                   Sessions  Judge,

                 Lakhimpur, North Lakhimpur.
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Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed & typed by -
Sri Satyabrata Kshattry, Stenographer.
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A P P E N D I X 

Sessions Case No.38(NL)2014.

LIST OF WITNESSES FOR PROSECUTION :

1.   PW.1 –   Sri Paban Gogoi.
2.   PW.2 –   Sri Nanda Phukan.
3.   PW.3 –   Sri Harinath Phukan.
4.   PW.4 –   Sri Jayanta Bora. 
5.   PW.5 –   Dr. Diganta Dutta, M.O.
6.   PW.6 -    Dr. Prasanta Neog, M.O.
7.   PW.7 -    SI Miraj Doley, I.O. of the case.

LIST OF COURT WITNESS :
Nil

LIST OF EXHIBITS FOR PROSECUTION :

1. Ext.1 – Ejahar.
2. Ext.2 – Inquest Report. 
3. Ext.3 – Seizure List. 
4. Ext.4 – Dying Declaration.
5. Ext.5 – Post Mortem Examination Report.
6. Ext.6 - Sketch map.
7. Ext.7 – Charge-sheet.

LIST OF MATERIAL EXHIBITS FOR PROSECUTION : 

Nil.

LIST OF WITNESSES FOR DEFENCE :

Nil.

LIST OF EXHIBITS FOR DEFENCE :
Nil.

                     ( S.P. Khaund )
                    Sessions  Judge,

                   Lakhimpur, North Lakhimpur.


