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Assam Schedule VII, Form No. 132
HIGH COURT FORM NO. (J) 2
HEADING OF THE JUDGMENT IN ORIGINAL SUIT

IN THE COURT OF THE DISTRICT JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present: Smt S.P. Khaund, (M.A. Economics, L.L.B.),
District Judge,
Lakhimpur, North Lakhimpur.

Thursday, the 23  rd   day of December, 2021  .

TITLE APPEAL NO.4/2019. 

Appellants : 1. Md. Sarafot Ali.
  2. Md. Akbor Ali.
  3. Md. Ali Akbor.  

Respondents :  1. Md. Safkul Hussain.
   2. Md. Sariful Hussain.
   3. Md. Asraful Hussain.
   4. Md. Amsor Ali.
   5. Md. Sarfot Ali.
   6. Md. Mobarak Hussain.

Proforma Respondents : 1. Md. Miraj Ali.

This  suit/case  coming  on  for  fnal  hearing  on
01.10.2021.  

In presence of :-

Mr. Manik Chandra Hazarika, learned counsel for the
Appellant.

Mr.  Jagneswar  Saikia,  learned  counsel  for  the
Respondents.

And having stood for consideration to this day the
Court delivered the following judgment :
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JUDGMENT  &  ORDER

1.  This  Appeal  emanates  from the  Judgment  and

order  dtd.  30.08.2019,  passed by the Civil  Judge,

Lakhimpur,  North  Lakhimpur,  in  Title  Suit

No.13/2017.

BACKGROUND FACTS :

2. The appellants, Md. Sarafat Ali, Md. Akbar Ali and

Md. Ali Akbar are the plaintifs of the corresponding

case being Title Suit No.13/2017. The respondents

Md. Safkul Hussain, Md. Sariful Hussain, Md. Asraful

Hussain,  Md.  Amsor  Ali,  Md.  Sarfot  Ali  and  Md.

Mobarak Hussain are the defendants.

3.  The  appellants/  plaintifs  fled  the  Title  Suit

No.13/2017  with  prayer  for  declaration  of  their

right, title and interest over the suit land. The suit

was for recovery of khas-possession and permanent

injunction.

4. The appellants’ case in brief is that a parcel of

land  admeasuring  3  bighas,  appertaining  to  P.P.

No.111 and Dag No.284 (  suit  land for  short  )  is

their  ancestral  property.  The  suit  land  has  been

mutated in the appellants’ names. It is contended

that the appellants have been in possession of the

suit  land  and  they  have  been  paying  the  land

revenue regularly. To make both ends meet the 

Contd...



3                                 Title Appeal No.4/2019.      

appellants have been working as day labourers in

Arunachal  Pradesh.  Taking  advantage  of  the

absence of the appellants, the respondents usurped

into the suit land in the second week of June. They

have been occupying the suit land since then. When

the  appellants  learnt  about  the  trespass,  they

returned home and confronted the respondents, but

the respondents did not budge and threatened the

appellants instead.  They ploughed the appellants’

land  with  the  help  of  tractor.  So,  the  appellants

were impelled to move the Court and fle the Title

Suit. 

5.  The  respondents  and  the  profoma  respondent

contested the suit and fled Written Statement inter

alia denying cause of action. It was contended that

the  suit  was  bad  for  non  joinder  of  necessary

parties.  The  respondents  had  no  comments  over

the appellants’ right, title and interest over the suit

land,  but  they  have  stressed  that  the  appellants

were  never  in  possession  of  the  suit  land.  They

have insisted that they have been in possession of

a parcel of land admeasuring 3 bighas, appertaining

to PP No.11 and Dag No.284 of Nowboicha mouza,

No.1  Kuwadonga  Revenue  map.  The  respondents

have  denied  allegations  of  encroachment  and

exhortion.
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SUBMISSIONS :

6.  The learned counsel for the appellants laid stress

in his argument that the decision of the Trial Court

was  not  logical.  When  it  was  held  that  the

respondents  have  not  disputed  the  title  of  the

appellants,  then  the  dismissal  of  the  suit  for

declaration of right, title and interest over the suit

land  was  erroneous.  The  defence  counsel  on  the

other hand laid stress in his argument that, when

the appellants have no right, title and interest over

the  suit  land,  dispute  does  not  arise  at  all.  The

appellants’ names as Pattadars have already been

cancelled,  and  so  on  and  so  forth.  Further

arguments by both the parties will be discussed at

the  appropriate  stage.  The  appellants  have

reiterated  their  contentions  in  the  appeal  memo

through their arguments.

7. The Trial Court decided this case on the following

issues :

ISSUES :

“i)  Whether there is cause of action for the suit?

ii)  Whether  the plaintifs have the right,  title  and

interest over the suit land?

iii)  Whether  the  defendants  dispossessed  the

plaintifs from the suit land in the month of June?

iv) To what relief the plaintifs are entitled?”
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ISSUE NO.(i) : Whether there is cause of action for

the suit ?

8. When the parties are at variance, there is indeed

a cause of action. The allegations by the appellants

are denied by the respondents. It is denied that in

the  mid  week  of  June,  2017,  the  respondents

encroached  into  the  suit  land  and  occupied  the

same.  It  is  also  denied that  when confronted the

respondents  hurled  abuses  and  threatened  the

appellants. Thus, the cause of action arose in the

mid week of June,  2017.  I,  therefore,  concur with

the fndings of the Trial Court that there is indeed a

cause of action for the suit.

ISSUE NO.(ii) – Whether the plaintifs / appellants

have right , title and interest over the suit land ?

9.  The  respondents’  Advocate  drew our  attention

towards the Patta number mentioned in the plaint

and  the  written  statement.  There  is  a  striking

diference in the Patta number. The appellants have

claimed  their  right  and  title  over  a  plot  of  land

seemingly  similar  to  the  description  of  area  and

Dag number.  However,  the plaintifs’  /  appellants’

Patta number  in the plaint and appeal  memo. is

111  and  the  respondents  /  defendants  have

mentioned their Patta number as 11 in their written
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statement.  However,  through  the  course  of  the

hearing, the error has surfaced and no perplexing

situation arises.

10. The Trial Court has held that the evidence of the

appellant/  plaintif is  a  deviation  from  their

pleadings.  It  is  true  that  evidence  cannot  be

adduced  beyond  pleadings.  The  defendants  /

respondents will  be prejudiced if a suit is decided

beyond pleadings. The defence must be given an

opportunity  to  be  heard,  and if  a  suit  is  decided

beyond,  pleadings,  the  defence will  not  even get

the opportunity to refute the appellants’ / plaintifs’

claim. I do agree with the decision of the Trial Court

in that respect.

11. It is true that initially through their pleadings,

the appellants/ plaintifs had claimed that the suit

land was their ancestral property. On the contrary,

a1, Md. Sarafat Ali stated as PW.1 that the suit land

originally belonged to Sashiprova Khaund, Kuladip

Khaund and Mintu Khaund and their ancestors. One

of  the  pattadars,  Mintu  Khaund,  from  his  share,

gave  the  appellants  3Bs  of  land  covered  by  Dag

No.284, 2Bs of land covered by Dag No.346, 3Ks of

land covered by Dag No.347 and 3B of land covered

by  Dag  No.350,  comprising  of  a  total  area

measuring  8B  3K  of  land,  and  thereafter,  the

aforementioned land was mutated in the appellants
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name and the pattadars afxed their signatures on

the Chittha book. Ext.1 is the certifed copy of the

Jamabandi. The evidence depicts that Mintu Khaund

donated the suit land measuring 3B covered by Dag

No.284 to the appellants and the appellants got the

suit land mutated in their names by afxing their

signatures in the chittha book. It is, thereby, held

that  the appellants’  evidence is  a departure from

the pleadings because their  pleadings depict  that

the  appellants  have  claimed  the  suit  land  to  be

their ancestral property.

12. The learned Trial Court referred to the decisions

of Hon’ble the Supreme Court in M. Chinnasamy vs

K.C.  Palanisamy & ors.  [  2003 (10)  SCALE 103 ],

wherein  it  has  been  held  that,  “It  is  now well-

settled principle of law that evidence adduced

beyond the pleadings would not be admissible

nor  any  evidence  can  be  permitted  to  be

adduced  which  is  at  variance  with  the

pleadings.  The court at a later stage of trial

as also the appellate court having regard to

the  rule  of  pleadings  would  be  entitled  to

reject the evidence wherefor there does not

exist any pleading.”

13. I would like to concur with the decision of the

learned Trial Court. The learned Trial Court has
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highlighted that PW.2, Smt Sashiprova Khaund went

one  step  further  and  stated  in  para.4  of  her

examination-in-chief  in  afdavit  that  her  nephew,

Mintu Khaund sold the suit land to the appellants

and  delivered  possession  of  the  same  to  the

appellants, and he also got the suit land mutated in

the  names  of  the  appellants  by  afxing  his

signature on the chittha book. On the contrary, A1

stated that the suit land was given to him by Mintu

Khaund, while his own witness, PW.2 stated that the

appellants  purchased  the  suit  land  from  Mintu

Khaund.  It  is  true  that  there  are  inconsistencies

between the versions of PW.1 and PW.2 regarding

the appellants ownership over the suit land.

14.  Further,  it  has  been  argued  that  the

respondents  and  the  proforma  respondents  have

not  disputed the appellants right, title and interest

over  the  suit  land  through  their  pleadings.  This

argument  of  the  appellants  holds  no  water.  The

appellants have failed to discharge their burden to

establish  their  own  case.  Their  evidence  is  a

departure  from  their  pleadings.  Several

inconsistencies  emerged  while  they  adduced

evidence. 

15. In this context, I would like to refer with proft to

the decision of Hon’ble the Supreme Court in Union

of India & ors. vs Vasavi Co-operative Housing
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Society (2014) 2 SCC 269, wherein, it has been held

that  “It  is  trite  law  that,  in  a  suit  for

declaration of title, burden always lies on the

plaintiff to  make  out  and  establish  a  clear

case for granting such a declaration and the

weakness, if  any, of  the case set up by the

defendants would not be a ground to grant

relief to the plaintiff.”

16.  It  has  also  been  observed  in  Vasavi  Co-

operative Housing Society Ltd. and others (Supra)

that,

“17.  This Court in several  Judgments has held that
the  revenue  records  does  not  confer  title.  In
Corporation of  the City  of  Bangalore  v.  M.  Papaiah
and another (1989) 3 SCC 612 held that it is frmly
established that revenue records are not documents
of  title,  and  the  question  of  interpretation  of
document  not  being  a  document  of  title  is  not  a
question  of  law.  In  Guru  Amarjit  Singh  v.  Rattan
Chand and others (1993) 4 SCC 349 this  Court has
held that the entries in jamabandi are not proof of
title. In State of Himachal Pradesh v. Keshav Ram and
others  (1996)  11 SCC 257 this  Court  held  that  the
entries  in  the  revenue  papers,  by  no  stretch  of
imagination can form the basis for declaration of title
in favour of the plaintiff.”

17. In the instant case, the appellants have failed to

substantiate  their  claim  of  their  right,  title  and

interest over the suit land. Thus, the fndings of the

Trial  Court  regarding  Issue No.(ii)  gets  reinforced.

The evidence of the appellants is a departure from

their pleadings.
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ISSUE NOS.(iii) & (iv)

iii)  Whether  the  defendants  dispossessed  the

plaintifs from the suit land in the month of June?

iv) To what relief the plaintifs are entitled?

18.  The  appellants  have  admitted  of  being

dispossessed from the suit  land,  over  which they

have  claimed  right,  title  and  interest.  The

appellants have failed to prove that they had right,

title and interest over the suit land. It is rightly held

that issue of the appellants being dispossessed by

the respondents  has become redundant, and they

are  not  entitled  to  any  relief.  It  is  held  that  the

decision of the Trial  Court regarding issue Nos.(iii)

and (iv) is appropriate.

O R D E R

19. The appeal is, hereby, dismissed.

20. No order as to costs.

21. Prepare a decree, accordingly.

22. Send back the LCR with a copy of this Judgment

and order.

Given under the hand and seal of this Court on the

23rd day of December, 2021.
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     ( S.P. Khaund )
     District  Judge,

   Lakhimpur, North Lakhimpur.

Certifed that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
District Judge,
Lakhimpur, North Lakhimpur.

Transcribed and typed by -
Sri Satyabrata Kshattry, Stenographer.


