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Assam Schedule VII, Form No. 132
HIGH COURT FORM NO. (J) 2
HEADING OF THE JUDGMENT IN ORIGINAL SUIT

IN THE COURT OF THE DISTRICT JUDGE, LAKHIMPUR,
AT NORTH LAKHIMPUR.

Present: Smt S.P. Khaund, (M.A. Economics, L.L.B.),

District Judge,

Lakhimpur, North Lakhimpur.

Wednesday, the 23  rd   day of December, 2021  .

TITLE APPEAL NO.2/2019. 

Appellants. : 1. Sri Dimbeswar Dutta.

   2. Sri Badan Dutta.

   3. Sri Budheswar Dutta. 

Respondents :  1. Sri Moon Borah.
   2. Smt Putali Borah.
   3. Sri Jagat Borah.
   4. Smt Bijumoni Borah.
   5. Sri Konpai Borah 

                               @ Lekhan Borah.
   6. Smt Minu Borah.
   7. Sri Khireswar Borah.
   8. Sri Dou Borah.

This suit/case coming on for fnal hearing on 01.10.2021.  

In presence of :-

Mr.  Manik  Chandra  Hazarika,  learned  counsel  for  the

Appellants.

Mr. Biman Bora, learned counsel for the Respondents.

And  having  stood  for  consideration  to  this  day the  Court

delivered the following

judgment :
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JUDGMENT  &  ORDER

1) The Appellants in this case are as follows -

1  Sri Dimbeswar Dutta (A1 for short).

2  Sri Badan Dutta (A2 for short).

3  Sri Budheswar Dutta (A3 for short).

2) The Respondents in this case are as follows -

1 Sri Moon Borah (R1 for short).

2 Smt Putali Borah (R2 for short).

3 Sri Jagat Borah (R3 for short).

4 Smt Bijumoni Borah (R4 for short).

5 Sri  Konpai  Borah  @  Lekhan  Borah  (R5  for

short).

6 Smt Minu Borah (R6 for short).

7 Sri Khireswar Borah (R7 for short).

8 Sri Dou Borah (R8 for short).

2)  The  Appellants  have  fled  an  Appeal  under

Section  96  and  Order  XLI  of  the  Code  of  Civil

Procedure  (  CPC  for  short  )  against  the  original

Decree and Order of the counter claim in Title Suit

No.10/2016 passed by the Civil  Judge, Lakhimpur,

North  Lakhimpur,  on  15.03.2019  and  26.03.2019

respectively.  Their  suit  was dismissed by the Trial

Court.

BACKGROUND FACTS

3)  The  Appellants’  case  is  that  Gopal  Pachani  @

Golap, father of R5, Konpai Borah @ Lekhan Borah
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was the original owner of the land described in the

schedule of the plaint of the corresponding Title Suit

No.10/2016  (hereinafter  referred  to  as  the  suit

land).  The  Appellants’  father,  Loknath  Dutta

purchased  the  suit  land  from  Golap  Pachani  @

Gopal during his lifetime by a registered Sale Deed

on 17.03.1971 for  consideration of Rs.1,300/- and

thereafter,  took  possession  of  the  suit  land

appertaining to P.P. No.69 and Dag No.645. In the

last settlement operation, the periodic patta of the

suit  land  was  converted  to  PP  No.59  and  Dag

No.510.  The  Appellants’  father  had  been  paying

land revenue from 1971 to 2011 – 2012 during his

lifetime, and thereafter the Appellants took over the

responsibility  to  pay  the  land  revenue.  As  the

Appellants’  father  was  an  illiterate  person  and  a

simple lay man, he did not mutate the suit land in

his  name.  The  Appellants,  who  did  not  enquire

about the status of the suit land, used to cultivate

the  suit  land  without  any  obstruction  from  any

corner, and cultivated the land from the year 1971

to  2012,  along  with  their  father.  While  the

Appellants  were  in  occupation  and  possession  of

the suit  land,  Hem Kanta Pachani  (  the deceased

husband of R2 and father of R1, R3 and R4 ) and

Konpai  R5,  being  sons  of  the  original   pattadar,

Golap Pachani  @ Gopal  Pachani  mutated the suit

land in their names in place of their father vide
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Chittha Namzari dtd. 05.04.1979, and the revenue

records  were  surreptitiously  corrected  on

03.11.1999. 

4)  On  06.01.2012,  all  the  Respondents  suddenly

entered into the suit land and forcefully ploughed

the  same.  When  the  Appellants  resisted,  the

Respondents formed an unlawful assembly, armed

with  weapons  like  ‘dao’,  ‘lathi’  etc.  and  tried  to

assault the Appellants. The A1 fled a Petition before

the District Magistrate with prayer for attachment

of  the  suit  land  to  prevent  breach  of  peace  and

public tranquility,  and Misc.  Case No.11/2012 was

registered, and the O.C of Panigaon P.S. submitted a

report  on  29.02.2012,  on  the  basis  of  which  the

land  was  attached  u/s  146(1)  of  the  Code  of

Criminal  Procedure  (CrPC for  short)  in  connection

with Misc. Case No.11/2012. The suit land was still

under  attachment  at  the  time  the  corresponding

Title Suit No.10/2016 was registered. The Appellants

through their plaint, prayed for declaration of right,

title  and  interest  over  the  suit  land  and  for  a

precept  directing  the  Circle  Ofcer  of  North

Lakhimpur  Revenue  Circle  for  mutation  of  the

Appellants’  names  in  the  record  of  rights,  for  a

decree  of  khas  possession  of  the  suit  land,  by

delivering  the  possession  of  the  land  to  the

Appellants from the state of attachment for

Contd...



5                          Title Appeal No.2/ 2019.

permanent injunction restraining the Respondents,

their engaged men etc. from entering into the suit

land and causing any disturbance to the Appellants.

5)  The  Respondents  contested  the  Title  Suit

No.10/2016 and fled written statement,  inter alia

denying the cause of action of the suit. They have

also stated that the suit was bad for non-joinder of

necessary  parties  etc.  and  have  denied  that  the

Appellants were under possession and occupation

of  the  suit  land by  virtue  of  Sale  deed executed

between their father and Golap Pachani @ Gopal.

They  have  denied  the  execution  of  Sale  deed

No.570/71  in  favour  of  Loknath  Dutta  and  have

submitted  that  the  Sale  deed  is  forged  and

fabricated. It is also submitted that the boundaries

have  not  been  described  in  the  Sale  deed.  The

Respondents  have  also  fled  counter  claim  along

with  their  written  statement  with  prayer  for

declaration of  Sale  deed No.570/71 as  erroneous,

inoperative and void and has prayed for permanent

injunction restraining the Appellants from entering

into the suit land.

6)  To  substantiate their  stance,  the Appellants  as

plaintifs/  appellants  examined  six  witnesses  and

exhibited  several  documents,  whereas  the

defendants/  respondents  examined four  witnesses

and also exhibited several documents.
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7) The trial court decided this case on the following

counts :

“ i) Whether there is any cause of action for the

suit?

ii)  Whether  the  plaintifs  have  right,  title  and

interest over the suit land? 

iii)  Whether  the  defendants  dispossessed  the

plaintifs from the suit land?

iv)  Whether  the  plaintifs  are  entitled  to  recover

khas possession of the suit land?

v) Whether the plaintifs are entitled to get the suit

land mutated in their names as prayed for?

vi) To what relief the plaintifs are entitled?

vii) Whether the registered Sale Deed No.570/71 is

illegal,  inoperative  and  void   as  alleged  by  the

defendants in their W.S and counter claim?

viii)   To  what  relief/  reliefs,  the  defendants  are

entitled? ”

SUBMISSIONS :

8)  It  is  submitted by the  learned counsel  for  the

Appellants  that  the  suit  was  arbitrarily  dismissed

and  no  sound  reasonings  were  given  while

decreeing  the  counter  claim.  It  is  submitted  that

DW.1  has  not  assailed  the  Sale  deed  No.570/71

through his cross-examination. So, the Sale deed is

a valid document, which proves that the suit land
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was sold to the Appellants’  father and was under

peaceful  possession  and  occupation  of  the

Appellants up to 2012 until they were dispossessed

by the Respondents, and this led the Appellants to

lodge a case u/s 145 CrPC. Even then, the trial court

erroneously ignored the evidence of DW.1 regarding

dispossession of the suit land. It is also submitted

by the Appellants that the registered Sale deed was

proved.  Although,  the  boundaries  were  not

mentioned, the Dag number and PP number were

mentioned. 

9)  The  learned  counsel  for  the  Respondents  laid

stress in his argument that when the Appellants had

come forward with the plaint, it was their duty to

prove  their  case.  But,  the  plaintifs/  appellants

failed to prove their own case. They could not prove

their case as the case was defective. Initially, the

case was for right, title and interest and thereafter

the case was again for declaration, but the patta is

in the Respondents’ name. There was no prayer to

delete  the  names  of  the  Respondents  from  the

patta.  It  is  also  contended  that  when  the

Respondents’ names were mutated in the record of

rights in the year, 1999, they were silent. It is also

argued that the Appellants’ prayer for issuance of

precept is  barred under the Indian Limitation Act,

1963 ( Limitation Act for short ). The remaining part
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of  the  argument  will  be  discussed  at  the

appropriate stage.

DECISION AND THE REASONS THEREON

10) As this is a frst Appeal, it is the bounden duty

of this court to reappreciate the evidence. 

ISSUE No.(i) 

Whether there is any cause of action for the suit?

11) The trial court relied on the decision of Hon’ble

the  Supreme  Court  in  Kusum  Ingots  &  Alloys  vs

Union  of  India,  (2004)  6  SCC  254 and  held  that

there  is  a  cause  of  action.  The  pleadings  and

evidence of the Appellants reveal that their father,

Loknath  Dutta,  during  his  lifetime  purchased  the

suit land from the original pattadar, Golap Pachani

@ Gopal vide registered Sale Deed No.570/71 dtd.

17.03.1971  for  a  consideration  of  Rs.1,300/-  and

thereafter,  occupied the Appellants’  suit  land and

took possession of the same. Their father had been

paying land revenue from 1971 up to 2011 – 2012

during  his  lifetime,  and  thereafter  the  Appellants

took over the charge of paying the land revenue.

They  also  cultivated  the  suit  land  from  1971  to

2012  along  with  their  father  without  obstruction

from any corner. It is alleged that on 06.01.2012,
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the Respondents forcefully trespassed into the suit

land  and  ploughed  the  same  and  the  Appellants

resisted  the  Respondents,  who  were  armed  with

dangerous weapons and tried to assault them. A1

fled a petition before the District  Magistrate with

prayer for  attachment of the suit  land to prevent

breach of  peace  and public  tranquility,  and Misc.

Case  No.11/2012  was  registered  and  the  O.C.  of

Panigaon PS submitted a report on 29.02.2012, on

the basis of which the suit land was attached u/s

146(1)  CrPC,  and  the  suit  land  was  still  under

attachment,  during  the  pendency  of  the

corresponding Title Suit No.10/2016. This impelled

the Appellants to institute the suit for declaration of

their  right,  title  and interest  and  for  a  decree  of

khas possession of the suit land by delivering the

possession from the state of attachment, and also

for  permanent  injunction  restraining  the

Respondents and their engaged men from entering

into the suit land. 

12) The learned counsel  for  the Respondents laid

stress in his argument that the corresponding suit is

not  maintainable  as  the  plaintifs’  /  appellants’

prayer  is  contradictory.  They  have  prayed  for

declaration of right, title and interest as well as for

a decree of khas possession.
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13) The learned trial court gave sound reasonings

while deciding that there is a cause of action. It is,

thereby, held that the parties are at variance, and

the decision of the trial court is appropriate. There

is indeed a cause of action.

ISSUE NOS.(ii) & (iv)

ii)  Whether  the  plaintifs  have  right,  title  and

interest over the suit land? 

vii) Whether the registered Sale Deed No.570/71 is

illegal,  inoperative  and  void  as  alleged  by  the

defendants in their W.S and counter claim?

14) The trial court decided the Issue Nos.(ii) & (vii)

conjointly as both the issues are inter related. When

the  Appellants’  father  purchased  the  suit  land,  it

was  covered  by  PP  No.69  and  Dag  No.645.  The

periodic patta of the suit land No.69 was converted

to PP No.59 and the Dag No.645 of the suit land was

converted  to  the  Dag  No.510  after  settlement

operation.  I  would  like  to  reiterate  that  the

Appellants side have been paying land revenue up

to 2012. The Appellants’ father, Lt. Loknath Dutta

was an illiterate person and due to his ignorance,

he did not get his name mutated during his lifetime.

The Appellants also did not enquire about the status

of the land and they used to cultivate the suit land
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without  any  obstruction  from  any  quarter.  The

Appellants  cultivated  the  suit  land  from  1971  to

2012 along with  their  father.  It  is  alleged by the

Appellants that while they were still in occupation of

the suit land, Lt. Hem Kanta Pachani, the deceased

husband of R2 and father of R1, R3 and R4 during

his lifetime along with Konpai Pachani (R5) mutated

the  suit  land  in  their  favour  in  a  subterfuged

manner  vide  Namzari  No.54/1979,  and  in  this

manner,  the  revenue  records  were  surreptitiously

corrected without the knowledge of the Appellants.

15)  On the other  hand,  refuting the claim of  the

Appellants, the Respondents contended that father

of R5 never executed the Sale deed No.570/71 in

favour of Loknath Dutta and so, the Sale deed is a

forged document. As a result, the four boundaries of

the suit land, purportedly shown to be sold could

not be described. This renders the Appellants’ claim

baseless. 

16) A1, Dimbeswar Dutta through his pleadings and

evidence  as  PW.1  stated  that  when  his  father

Loknath Dutta during his lifetime purchased the suit

land from Golap Pachani  @ Gopal  vide registered

Sale  deed  No.570/71  dtd.  17.03.1971  for  a

consideration of Rs.1,300/-, he took possession and

occupied the suit land. The old PP No.69 and Dag
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No.645 of the suit land was later converted to new

PP  No.59  and  new  Dag  No.510  during  the

settlement operation.

17)  PW.1  has  proved  the  registered  Sale  deed

No.570/71 dtd. 17.03.1971 as Ext.1, by examining

Kamal Chandra Deka as a witness.

18) Sri Kamal Chandra Deka is the Ofce Assistant

of the ofce of Deputy Registrar at North Lakhimpur

and  he  testifed  as  PW.6  that  Ext.1  was  duly

registered  in  Sub-Registrar’s  ofce  at  North

Lakhimpur on 25.03.1971. The report of registration

of  Ext.1  was  recorded  in  the  concerned  Register.

Ext.11  is  the  said  Register,  which  was  proved  in

original. 

19) A careful scrutiny of the registered Sale deed

reveals that the four boundaries of the suit land has

not  been mentioned in  the  Sale  deed marked as

Ext.1. The suit land is a plot of land measuring 3B

1K and 3L appertaining to PP No.69 (old)  and 59

(new) and Dag No.645 (old) and 510 (new) of Lesai

gaon  revenue  map  under  Kamalaboria  mouza,

Lakhimpur. 

20)  The record  keeper  of  Deputy  Commissioner’s

ofce  at  North  Lakhimpur,  Smt  Niru  Konwar  was

examined as PW.5. She has produced the old
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Jamabandi  and  Chittha  of  Lesai  gaon  under

kamalaboria mouza. These two documents were of

the  period  of  last  settlement  operation  of  the

Revenue department. Ext.8 is the Jamabandi Book

(proved  in  original).  This  is  regarding  the  period

before the last settlement operation of the Revenue

department.  It  contains  PP  No.69,  and Ext.8(1)  is

the concerned entry of PP No.69, which consists of

6 dags. These dags are 605, 607, 608, 609, 611 and

645.The total area, which falls under PP No.69 is 9

bighas 2 kathas 11 Lochas. Ext.9 is the concerned

Chittha.  Ext.9(1) is  the entry of  Dag No.645 (old)

and 510 (new). Ext.8 and Ext.9 depicts that there

are two pattadars of the Dag. 645 (old) 510 (new),

and they are Gopal Pachani and Cheniram Kalita.

21) The cross-examination of PW.5 depicts that the

land  between  two  pattadars,  Gopal  Pachani  and

Cheniram  Kalita  has  not  been  partitioned.  On  a

careful scrutiny of the evidence of PW.5, and Ext.8

and Ext.9,  it  is revealed that the Appellants’  land

under PP No.69 (old) and Dag No.645(old) covers an

area of land measuring 6B 2K 7L in the name of two

pattadars, namely Gopal Pachani @ Golap Pachani

and  Cheniram  Kalita.  Ext.8  also  depicts  that

Cheniram  Kalita’s  name  was  mutated  when  he

purchased  half  of  the  6  bigha  of  land  under  the

aforementioned  Dag  No.645  (old)  and  PP

No.69(old). It is true that the boundaries of the suit
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land during execution of  the Sale Deed No.570/71

has  not  been  mentioned  in  the  Sale  Deed.  The

schedule  of  the  land  has  been  purportedly

described in the Sale Deed as Dag No.645 (old) and

PP No.69(old). Their evidence and pleadings reveal

that the plot of land measuring  3B 1K and 3L of PP

No.69 (old) and 59 (new) and Dag No.645 (old) and

510 (new) was transferred to the Appellants’ father

vide Sale Deed by Golap Pachani @ Golap Pachani,

father of R5. Without proper partition and without

proper  description  of  the  boundaries,  the  land

purportedly shown to be sold measuring 3B 1K 3L

out of 6B 2K 7L covered by PP No.69 (old) and 59

(new) and Dag No.645 (old) and 510 (new) of Lesai 

gaon  revenue  map  under  Kamalaboria  mouza,

Lakhimpur,  could  not  be  specifed  and  identifed,

more so, when there was no partition  between the

two  pattadars  regarding  the  same  plot  of  land

within 6B 2K 7L of total area of land.

22) It has been correctly held by the Trial Court that

as  the  four  boundaries  of  the  land  purportedly

shown to be sold,  was not mentioned in the Sale

Deed  No.570/71  dtd.  17.03.1971,  the  transfer  is

held  to  be  invalid  and  inoperative.  As  the

Appellants’/ plaintifs’ claim of their right, title and

interest  over  the  suit  land  on  the  strength  of  a

registered Sale Deed No.570/71 dtd. 17.03.1971,
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which  was  already  found  to  be  inoperative  and

invalid,  it  was  held  that  the  plaintifs/  appellants

have failed to prove their claim over the suit land. 

23) It is, thereby, held that the decision of the Trial

Court  regarding  Issue  Nos.(ii)  and  (vii)  is

appropriate.

ISSUE NO.(iii)

Whether the defendants dispossessed the plaintifs

from the suit land?

24) The evidence and pleadings of the Appellants

depict that they were in possession of the suit land,

on the strength of the Sale Deed No.570/71, which

was  held  to  be  invalid  and  inoperative,  while

deciding Issue Nos.(ii) and (vii). The evidence and

pleadings  of  the  Appellants  depict  that  on

06.01.2012, the Respondents suddenly entered into

the suit land and forcefully ploughed the same, and

the  Respondents  formed  an  unlawful  assembly

when  the  Appellants  /  plaintifs  resisted.  The

evidence and pleadings of the Appellants/ plaintifs

also  depicts  that  A1  fled  a  petition  before  the

District  Magistrate  with  prayer  for  attachment  of

the  suit  land  to  maintain  peace  and  order,  and

consequentially,  the  Misc.  Case  No.11/2012  was

registered,  based  on  the  report  of  the  O.C  of

Panigaon P.S. On 29.02.2012, the suit land was

Contd...



16                          Title Appeal No.2/ 2019.

attached as per  Section 146(1) CrPC.  A1 as PW.1

admitted  in  his  cross-examination  that  the

Respondents have dispossessed them from the suit

land in the last part of the month of January, 2012.

PW.1’s  cross-examination  is  contradictory  to  his

pleadings. I would like to concur with the decision of

the Trial Court that the allegation of the  plaintifs/

appellants being dispossessed by the defendants/

respondents on 06.01.2012, is baseless.

ISSUE NO.(iv) & (v)

(iv)  Whether  the  plaintifs  are  entitled  to  recover

khas possession of the suit land? 

(v) Whether the plaintifs /appellants are entitled to

get the suit land mutated in their names as prayed

for? 

25) It has been rightly held by the Trial Court that

the plaintifs/ appellants are not entitled to recover

khas possession of the suit land. The appellants /

plaintifs failed to establish their title over the suit

land.

26) Thus, the plaintifs / appellants are not entitled

to get the suit land mutated in their names.

ISSUE NO.(vi) & (viii)

(vi)  What  other  relief  /  reliefs  the  plaintifs  /
appellants are entitled to?
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(viii)  What  other  relief  /  reliefs  the  defendants  /
respondents are entitled to?

27) Both these issues are inter related and these

issue are regarding reliefs claimed by the appellants

and the  respondents.  It  has  already  been upheld

that the appellants are not entitled to recover khas

possession  of  the  suit  land  or  get  the  suit  land

mutated  in  their  names.  The  Trial  Court  has

dismissed  the  appellants’  suit  and  decreed  the

counter claim of the respondents by declaring that

the registered Sale Deed No.570/71 is inoperative

and void. The Trial Court has also passed an order

and decree for permanent injunction restraining the

appellants from entering into the suit land. 

28)  In  view of  my foregoing discussions on Issue

Nos.(ii), (iv), (v), (vi) and (vii), I am persuaded  to

concur with the decision of the Trial Court.

29) Appeal is, hereby, dismissed.

30) No order as to costs.

31) Prepare a decree, accordingly.

32) Send back the LCR with a copy of this Judgment

and order.

Contd...



18                          Title Appeal No.2/ 2019.

Given under the hand and seal of this Court on the

23rd day of December, 2021.

     ( S.P. Khaund )
     District  Judge,

   Lakhimpur, North Lakhimpur.

Certifed that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
District Judge,
Lakhimpur, North Lakhimpur.

Transcribed and typed by -
Sri Satyabrata Kshattry, Stenographer.


