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VERSUS

ACCUSED: SMTI SUMI BORPATRA GOHAIN SAIKIA

PRESENT: MR. F.U. CHOUDHURY, AJS

ADVOCATE FOR THE COMPLAINANT: SRI G. DUTTA
ADVOCATE FOR THE ACCUSED: SRI N.M. PHUKAN

OFFENCE EXPLAINED ON : 04/05/2016
EVIDENCE RECORDED ON : 10/08/2016

ARGUMENT HEARD ON : 10/12/2021, 22/12/2021
JUDGMENT DELIVERED ON : 23/12/2021

JUDGMENT

COMPLAINANT’S CASE IN BRIEF

1. Complainant’s case in brief as it reveals from the

complaint petition is that the accused borrowed an amount of

Rupees 5,00,000/- (rupees five lakhs) cash from the

complainant on 11.08.2015. Thereafter, towards the
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repayment of aforesaid amount and in discharge of her

liabilities, the accused issued a cheque of Union Bank of India

bearing no. 32005248 dated 15.12.2015 for a sum of Rupees

4,00,000/- (rupees four lakh) corresponding to her account

no. 641102010000664 in favour of the complainant and

assured to repay the remaining one lakh within three months.

2. The complainant then presented the aforesaid

cheque for encashment in his account maintained in State

Bank of India, North Lakhimpur Branch but the same was

dishonoured by the bank of the accused with remark

“insufficient funds” vide cheque return memo dated

18.12.2015.

3. On receipt of the aforesaid cheque return memo, the

complainant issued a demand notice through his advocate on

28.12.2015 by registered post in the proper address of

accused calling upon her to pay the aforesaid cheque amount

within fifteen days of the receipt of said demand notice.

However, the accused failed to pay the aforesaid amount in-

spite of expiry of the aforesaid fifteen days. The complainant

then filed the instant complaint petition on 12.01.2016 before

the court of learned CJM, Lakhimpur, North Lakhimpur with a

prayer to punish the accused u/s 138 of NI Act and also to

compensate the complainant as per section 357 of CrPC.

4. On receipt of the complaint petition, the same was

registered as C.R (N.I) Case No. 02 of 2016 and transferred to

this court for disposal. Upon considering the materials on
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record, cognizance was taken for the offence punishable u/s

138 of Negotiable Instruments Act (herein after referred to as

N.I Act) against accused Smti Sumi Borpatra Gohain Saikia

vide order dated 18/01/2016. The accused then appeared

before this court in response to the summons issued to her.

Considering the relevant documents and hearing both the

parties, particulars of offence punishable under section 138 of

I.P.C were read over and explained to the accused to which

she pleaded not guilty and stood to face the trial.

5. The complainant in support of his case examined

himself as the sole witness, witnesses whereas the accused

neither cross-examined the complainant nor adduced any

witness in support of her defence. The accused was examined

under section 313 of CrPC. The accused during her

examination as aforesaid admitted certain points and denied

some other which will be discussed in details in later part of

this judgment while appreciating the evidence. I have heard

the learned counsel for both the parties and also gone through

the documents submitted by complainant side.

6. Upon hearing and on perusal of record I have framed

the following points for determination-

POINTS FOR DETERMINATION:

(1) Whether the accused issued the cheque no.

32005248 for discharge of any legally enforceable debt or

liability towards the complainant?
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(2) Whether the cheque was dishonoured for insufficient

funds in the account of the accused?

(3) Whether the accused received the demand notice

issued by the complainant regarding the dishonour of

cheque?

(4) Whether the accused has committed the offence

under section 138 of the Negotiable Instruments Act, 1881?

DISCUSSION OF EVIDENCE, DECISION AND

REASONS THEREOF:

POINT NO.1

7. This point relates to the question as to whether the

accused issued the cheque no. 32005248 for discharge of any

legally enforceable debt or liability towards the complainant.

As regards this point for determination, complainant Sri

Dibyajyoti Bhuyan as PW-1 in his evidence-in-chief has

reiterated the contents of his complaint petition as narrated

above. The complainant/PW1 has specifically stated in his

evidence in chief that the accused borrowed an amount of

Rupees 5,00,000/- (rupees five lakhs) cash from him/PW1 on

11.08.2015, and thereafter, towards the repayment of

aforesaid amount and in discharge of her liabilities, the

accused issued a cheque of Union Bank of India bearing no.

32005248 dated 15.12.2015 for a sum of Rupees 4,00,000/-

(rupees four lakh) corresponding to her account no.

641102010000664 in his (PW1’s) favour and assured to repay
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the remaining one lakh within three months. In support of his

contention, the PW1/complainant has produced and marked

the aforesaid cheque number 32005248 as exhibit -1.

8. Now, as regards the credibility of the aforesaid

version deposed by PW1, it is important to note that the

defence failed to cross-examine the PW1 in-spite to getting

sufficient time since 10/08/2016 and took adjournment on a

number of dates. Subsequently, on 13/02/2020, the defence

again prayed for adjournment on the ground that the learned

engaged counsel is busy in another court (at Dhemaji), which

was rejected by passing a detailed order. In fact, on that date,

the accused was present and on being asked, she refused to

cross-examine the PW1 by herself or by engaging any other

counsel of her choice. As such, the cross-examination of PW1

was dispensed on being declined by defence. Under such

circumstances, the aforesaid statements made by PW1 in his

evidence in chief on affidavit remain un-rebutted and there is

nothing in the case record to doubt the credibility of his

aforesaid statements.

9. Moreover, as per Section 139 of N.I Act, it shall be

presumed, unless the contrary is proved, that the holder of the

cheque received the cheque for the discharge, in whole or in

part, of any debt or other liability. In the case in hand, as

already mentioned above, the accused has neither adduced

any evidence nor cross-examined the PW1 to explain that how

the exhibit -1 cheque came into the hands of complainant, or
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to prove that she didn’t issued exhibit – 1 cheque in favour of

complainant for repayment of the borrowed amount. In the

absence of any such evidence, it has to be presumed that the

exhibit -1 cheque was issued by accused in favour of

complainant for discharge of a debt or liability.

10. Therefore, considering the entire discussion made above, I

find that the evidence available in the case record proves

beyond reasonable doubts that the accused borrowed Rupees

five lakhs from the complainant on 11/08/2015, and

thereafter, towards the repayment of aforesaid amount and in

discharge of her liabilities, the accused issued a cheque of

Union Bank of India bearing no. 32005248 dated 15.12.2015

for a sum of Rupees 4,00,000/- (rupees four lakh)

corresponding to her account no. 641102010000664 in his

(PW1’s) favour and assured to repay the remaining one lakh

within three months. .

DECISION: This point is therefore decided in the negative

and goes against the complainant.

POINT NO. 2& 3

11. For the sake of convenience, the point no.2 & 3 are

taken up herein together for discussion and decision. Point

no.2 relates to the question as to whether the cheque was

dishonoured for insufficient funds in the account of the

accused. Point no.3 relates to the question as to whether the

accused received the demand notice issued by the

complainant regarding the dishonour of cheque.
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12. As regards these two points for determination, PW1

in his evidence-in-chief has stated that he deposited the

aforesaid exhibit – 1 cheque on 18/12/2016 in his bank

account maintained at State Bank of India, North Lakhimpur

branch but the same was returned by the banker of accused

on the ground that the accused do not have sufficient funds in

her corresponding account to honour the cheque. The banker

also issued a cheque return memo mentioning the ground of

return as “insufficient funds”. He/PW1 then issued a demand

notice through his advocate on 28/12/2015 to the accused

vide registered post with postal registration no. 452107958

but the accused did not paid the cheque amount. The

aforesaid demand notice was returned with note of postal

employee “not known”. The accused intentionally refrained

from receiving the said demand notice, and as such, he/PW1

instituted this case within the period of limitation.

13. In support of his contention, the

PW1/complainant has produced and marked the cheque

return memo as exhibit – 2, the copy of demand notice as

exhibit – 3, and the original demand notice returned by postal

employee as exhibit – 4.

14. Now, as already discussed in the previous point for

determination, the defence failed to cross-examine the PW1

in-spite to getting sufficient time and ultimately the cross-

examination of PW1 was dispensed vide order dated

13/02/2020 on being declined by defence. Under such
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circumstances, the aforesaid statements made by PW1 in his

evidence in chief on affidavit remain un-rebutted and there is

nothing in the case record to doubt the credibility of his

aforesaid statements.

15. Moreover, the aforesaid statement of PW1 regarding

dishonour of exhibit – 1 cheque for insufficient funds in the

account of accused is specifically corroborated by the

statement made by accused during her examination under

section 313 of CrPC. The accused has specifically stated that

she did not have Rupees four lakhs in her account on

18/12/2015.

16. At this juncture, I would like to mention that the

exhibit – 3 demand notice was admittedly returned by postal

employee with a note “not known”. In this respect, the

PW1/complainant has stated that the accused intentionally

refrained from receiving the notice. Be that as it may, perusal

of exhibit – 3 shows that the name & address of accused

mentioned therein is as per the name & address of accused

mentioned in the complaint petition. Further, it is evident from

the postal receipts attached with exhibit – 3 that the same was

sent through registered post 28/12/2015. Under such

circumstances, and having regard to the presumption of

service of notice which can be drawn in favour of the

complainant as per Section 27 of the General Clauses Act

1897, and also keeping in view the fact that the accused

neither cross-examined the PW1 nor adduced any evidence in
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her defence, I am of the opinion that the statement of PW1

that the accused intentionally refrained from receiving the

exhibit – 3 notice, can be believed and relied upon. The

resultant effect of that statement is that the notice can be

deemed to have been properly served upon the accused.

17. Therefore, having regard to the evidence deposed by

PW1 and also the contents of exhibit – 2, 3, & 4 documents,

coupled with the statements made by accused during her

examination u/s 313 of CrPC, I find that the complainant has

been able to prove beyond reasonable doubts that the exhibit

– 1 cheque issued by accused was deposited in SBI, North

Lakhimpur branch, but, the cheque was returned by the

banker of accused due to insufficient fund in the account of

accused to honour the cheque. Thereafter, the complainant

issued exhibit – 3 demand notice to the accused demanding

repayment of said cheque amount. The accused intentionally

refrained from receiving the said demand notice even though

the same was properly addressed to her and sent through

registered post, and hence, the same is deemed to have been

properly served upon her. The accused also failed to repay the

amount within the time mentioned in the exhibit -3 demand

notice.

DECISION: Point no.2 & 3 are decided in the affirmative

and goes in favour of the complainant.

POINT NO.4
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18. This point relates to the question as to whether the

accused has committed the offence under section 138 of the

Negotiable Instruments Act, 1881. As regards this point, it is

already held that the exhibit-1 cheque was issued by the

accused in the account maintained by her and that the said

cheque was dishonoured due to insufficient fund in the

account of the accused. The cheque was dated 15/12/2016

as it is seen from exhibit-1 and was presented for payment in

the bank of the complainant on 18/12/2015 which is evident

from evidence deposed by PW2. This shows that the cheque

was deposited within three months from the date of issue.

The cheque then got dishonoured on 18/12/2015 itself as it

can be seen in exhibit – 2 return memo. The demand notice

was then issued on 28/12/2015 as it reveals from exhibit-4

i.e., within 30 days from the date of dishonour. The

complainant filed the complaint petition in court on

12/01/2016 i.e., well within the period of limitation.

19. In view of the above discussion, it is evident that all

the ingredients of the offence under section 138 of the

Negotiable Instruments Act, 1881 are fulfilled in the case in

hand. As such, it is held that the accused has committed the

offence under section 138 of the Negotiable Instruments Act,

1881.

DECISION: This point is therefore decided in the

affirmative and goes in favour of the complainant.

ORDER
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20. In view of the discussions made above and the

decisions reached in the foregoing points for determinations,

it is held that accused Smti Sumi Borpatra Gohain Saikia has

committed an offence under section 138 of the Negotiable

Instruments Act,1881 and as such the accused is convicted

under section138 of the Negotiable Instruments Act,1881.

21. I have heard the accused on the point of sentence.

As the offence committed is an economic offence in nature

hence releasing the accused on probation will result in huge

loss to the complainant. As such, I am not inclined to extend

the benefit of the provisions of the Probation of Offenders

Act, 1958 to the accused.

22. Considering the nature of the offence and the facts

and circumstances of this case, more particularly the fact the

convict is a lady and offence committed do not involve any

ingredient of intention, I am of the opinion that it would be

better to sentence the accused only with fine instead of

sentencing her to imprisonment. As such, convict Smti Sumi

Borpatra Gohain Saikia is sentenced to pay a fine of

Rs.5,00,000/- (Rupees five lakhs) only for the offence under

section 138 of N.I Act. The total fine amount, as and when

realized, shall be handed over to the complainant as

compensation. The fine amount is imposed as Rupees

5,00,000/- (five lakhs) as the total cheque amount is

Rs.4,00,000/- (four lakhs) and more than five years have

passed from the date of issuance of the cheque. It may be
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noted here that the convict during trial of this case has paid

an amount of Rupees 72,000/- (seventy two thousands) to

the complainant as recorded in the order sheets of this case,

but the same is not adjusted against the fine, and the fine

amount of Rupees 500,000/- is imposed keeping in mind the

amount already paid by the accused to the complainant.

23. It is further directed that the convict shall undergo

simple imprisonment for four (4) months in default of the

payment of fine.

Furnish a free copy of the judgment to the convict.

The case is disposed of on contest.

This judgment is given under my hand and the seal

of this court on this the 23rdday of December, 2021.

F.U. Choudhury

Additional Chief Judicial Magistrate

North Lakhimpur



Sri Dibyajyoti Bhuyan Vs 13 C.R (N.I ACT) CASE NO.02 OF 2016
Smti Sumi Borpatra Gohain Saikia

Typed by me

Mr F.U. Choudhury, Addl. CJM, Lakhimpur

APPENDIX

(A)COMPLAINANT’S EXHIBITS
Exhibit.1 – Cheque no. 32005248
Exhibit.2 – cheque return memo.
Exhibit.3 – copy of demand notice.
Exhibit.4 – original demand notice with report of postal employee

(B) DEFENCE EXHIBITS
Nil

(C) COMPLAINANT’S WITNESSES
P.W. 1 – Sri Dibyajyoti Hazarika

(D)DEFENCE WITNESSES

F.U. Choudhury

Additional Chief Judicial Magistrate

North Lakhimpur


