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PROSECUTION’S CASE IN BRIEF:

1. Prosecution’s case in brief as it reveals from the

FIR is that on the night of 07.04.2016, some unknown

miscreant stole away five numbers of cow from the house

of informant Sri Marshel Tete as well as his two brothers

Alarus Tete and Junas Tete. Subsequently, on 10.04.2016,

the informant and his above named brothers could learn

that the police of Lilabari police out-post has recovered the

aforesaid stolen cows and detained two persons, namely,

Md. Jalaluddin Mansuri and Md. Zakir Hussain in

connection with the aforesaid theft. The informant and his

above named brothers then went to Lilabari police out-post

and identified the aforesaid five numbers of recovered

cattle/cows as belonging to them. The informant thereafter

lodged an FIR about the occurrence before the O/C of

Boginadi police station.

2. On receipt of the F.I.R, a case was registered being

numbered as Boginadi P.S Case No. 56/2016. After

investigation, I.O of the case submitted charge sheet

against accused persons Md. Jalaluddin Mansuri, Md. Zakir

Hussain and Sri Bhula Gogoi for the offence punishable u/s

379/34 of IPC. Copies of relevant documents were

furnished to the accused persons u/s 207 CrPC.

Considering the relevant documents and hearing both the

parties, charge was framed against the accused for the
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offence punishable u/s 379/34 of IPC. The charge was then

read over and explained to the accused persons to which

they pleaded not guilty and stood to face the trial.

3. The prosecution in support of its case examined

six witnesses, whereas the defence did not examined any

witness. The accused persons were examined u/s 313 of

CrPC. Defence case is of denial as it reveals from the

statements made by accused and the tenor of cross-

examination of prosecution witnesses by defence. I have

heard the learned counsel for both the parties.

4. Upon hearing and on perusal of record I have

framed the following points for determination-

5. POINTS FOR DETERMINATION:

(i) Whether the accused persons on 07.04.2016

during night hours, in furtherance of their common

intention, committed theft of five numbers of cattle by

dishonestly taking them out from the house of informant

Sri Marshel Tete and his two brothers, namely, Alarus Tete

and Junas Tete without their consent, and thereby

committed an offence punishable u/s 379/34 of IPC?

DISCUSSION, DECISION AND REASONS

THEREOF:

6. As regards the aforesaid point for determination,

informant Sri Marshel Tete as PW-3 and his son Sri

Gabrial Tete as PW2 in their respective evidence have
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stated that at the time of occurrence somebody

committed theft of five numbers of cattle from their house

during night hours. After about 2-3 days, they came to

know that their aforesaid stolen cattle were recovered at

Junu Basti, Bhimpara Chariali. Accordingly, they went

there and identified their cattle and brought the same

back to their house. The informant/PW-3 has added that

police seized those cattle vide Ext-2 seizure list wherein

he signed as a witness. Ext-2(1) is his signature. Both the

aforesaid witnesses in their respective cross-examination

have stated that they do not know who committed theft

of the cattle.

7. In the above context, PW-4 Sri Elias Chereng in his

evidence has corroborated the version of PW-2 and PW-3

by stating that somebody committed theft of cattle

belonging to informant and subsequently those cattle were

recovered from Balijan area. The PW-4 in his cross-

examination has further stated that he do not know who

committed theft of those cattle. Similarly, PW-1 Md.

Shamar Ali, who is a seizure witness, has corroborated the

version of PW-1 and PW-2 by stating that he saw two

pairs of cattle at Lilabari police out-post and he also saw

accused Jalaluddin Mansuri and Zakir Hussain in said

police out post. At that time, police seized those cattle and

took his signature in Ext-1 seizure list.
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8. Now, as regards the credibility of the statements

made by above named four witnesses, I do not find

anything substantial in their cross-examination which can

create any reasonable doubt. As such, from the evidence

deposed by them, it is proved that at the time of

occurrence five numbers of cows were stolen away by

somebody about three years back from the house of

informant during night hours and subsequently the

aforesaid five cows were recovered. However, it is also

clear from their cross-examination that they do not have

any knowledge about the identity of person(s) who

committed theft of aforesaid five cows.

9. In order to find out the identity of the aforesaid

unknown thief/thieves from the evidence deposed by

remaining witnesses, at the very outset, it is seen that

PW-5 Md. Amir Ali in his evidence-in-chief has specifically

stated that at the time of occurrence the villagers of

Bhimpara village detained accused Jalaluddin along with

two numbers of cows and on enquiry they came to know

from the said accused that he purchased the same from

accused Zakir Hussain. He/PW-5 also came to know from

the people gathered there that accused Zakir Hussain

purchased the aforesaid cattle from accused Bhula Gogoi.

Subsequently, police took both the above named accused

along with the two cattle to police station and seized the
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same in his presence vide exhibit-1 seizure list, wherein he

put his signature which is marked as exhibit-1(2).

10. In the above context, PW-6 Sri Raju Duwarah,

who was the in-charge of Lilabari police out-post at the

relevant time, in his evidence has stated that on

10.04.2016 at about 12.30 AM, one Md. Alaluddin Mansuri

informed that his brother Md. Jalaluddin Mansuri and Md.

Taher Islam were detained by villagers at Junu Basti,

Bhimpara Tinali on the allegation of theft of cattle.

Accordingly, he/PW-6 and his police staff went to the

place of occurrence and saw the above named two

persons along with three cows detained by villagers.

He/PW-6 then seized those cows and came to know from

seizure witness, namely, Sri Tapan Minjur (Gaon Burah)

that two of the aforesaid cows belong to informant

Marshel Tete’s brother Junas Tete and one belongs to

informant Marshel Tete’s brother Aluras Tete.

11. In the meantime, said Aluras Tete and Junas Tete

came to the aforesaid place of occurrence and identified

the aforesaid seized cows to be their own cows which

were stolen away. Accordingly, he/PW-6 handed over two

of the aforesaid cows, on being identified, to informant’s

brother Sri Junas Tete vide exhibit-6 zimma-nama and the

remaining one cow, on being identified, to informant’s

brother Sri Aluras Tete vide exhibit-7 zimma-nama.



7 GR CASE NO. 803 OF 2016

Typed as per my dictation:

Mr. F.U.Choudhury, Addl. CJM, Lakhimpur

12. Thereafter, he interrogated said Jalaluddin

mansuri and Taher Islam and came to know that said

Jalaluddin Mansuri purchased the aforesaid three cows

from one Zakir Hussain for a consideration of Rs. 23,000/-

(rupees twenty three thousand) and engaged said Md.

Taher Islam as a labour just to take the cows on foot to

his house. Accordingly, he/PW-6 arrested said Zakir

Hussain and after interrogation came to know that said

Zakir Hussain purchased five numbers of cows from one

Sontu Gogoi (accused Bhula Gogoi). Thereafter, he

recovered the remaining two cows from the house of

accused Zakir Hussain at Hatibandha village on being led

and shown by said accused and thereafter seized the said

two cows in presence of witnesses. In the meantime,

informant Marshel Tete came there and identified the

aforesaid two cows to be his own cows, which were stolen

away. Accordingly, he/PW-6 handed over the aforesaid

two cows to the zimma of said informant Marshel Tete

vide exhibit-5 zimma-nama.

13. He/PW-6 then got information that the above

named Marshel Tete, Junas Tete and Aluras Tete are the

owners of aforesaid seized cows and they reside at No.2

Puthimari village, under Boginadi police station.

Accordingly, he made contact with Boginadi police station

and came to know that a case being numbered as

Boginadi PS Case No. 56/2016 is registered with respect to
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theft of aforesaid cows. He then handed over the accused

persons along with the papers relating to investigation to

the concerned authority of Boginadi police station.

14. As regards the credibility deposed by PW-5 and

PW-6, I have thoroughly gone through their cross-

examination but do not find anything substantial which

can create any reasonable doubt regarding the

truthfulness of their aforesaid versions.

15. Moreover, the aforesaid version of PW-5 and PW-

6 is fully corroborated by the statements made by accused

Md. Zakir Hussain and Md. Jalaluddin Mansuri, during their

examination u/s 313 of CrPC. To be more specific, accused

Md. Zakir Hussain has stated that he purchased five

numbers of cows for a consideration of Rs. 44,000/-

(rupees forty four thousand) from accused Bhula Gogoi

and thereafter sold three cows to accused Jalaluddin and

kept the remaining two in his custody. Similarly, accused

Jalauddin has stated that he purchased three numbers of

cows from accused Zakir Hussain for a consideration of Rs.

30,500/- (rupees thirty thousand and five hundred) and

thereafter he engaged one person to take those cows to

his house but the villagers detained him along with the

aforesaid three cows as well as the engaged labour at

Bhimpara Tiniali and handed over to police.

16. Therefore, from the evidence deposed by PW-5

and PW-6, which is fully corroborated by the statements
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made by accused Jalaluddin and Zakir Hussain during their

examination u/s 313 of CrPC, I find that that the

prosecution has been able to prove beyond reasonable

doubt that at the time of occurrence accused Jalaluddin

Mansuri purchased three cows from accused Zakir Hussain

and engaged one person to take those cows to his house,

but the villagers detained him along with the engaged

labour as well as the three cows at Bhimpara Tiniali and

handed over them to police.

17. The police then seized those cows and also

recovered two other cows from the house of accused Md.

Zakir Hussain on being led and shown by him. The police

then came to know that the aforesaid cows belong to the

informant Sri Marshal Tete and his two brothers, namely,

Junas Tete and Aluras Tete. Accordingly, the informant

and his said two brothers had identified the aforesaid

cows to be their own cows and accordingly the police

handed over the same to their custody by executing

zimma-nama.

18. At this juncture, it is important to note that

though accused Zakir Hussain during his examination u/s

313 of CrPC has stated that he purchased the aforesaid

five cows from accused Bhula Gogoi @ Sontu Gogoi but he

(accused Zakir Hussain) did not produced any evidence in

that respect to substantiate that plea. In this respect, PW-

5 Md. Amir Ali in his evidence has supported the aforesaid
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plea of accused Zakir Hussain by stating that accused

Zakir Hussain purchased those cattle from accused Bhula

Gogoi but said Zakir Hussain and Jalal Uddin had no

knowledge that the aforesaid cows were stolen as accused

Bhula Gogoi told them that the cows belongs to him.

19. However, PW-5 has not mentioned the source of

his aforesaid information. In fact, PW-5 has clarified that

he was not present in the place of occurrence at Bhimpara

village and he came to know from his brother Sanowar

Hussain that the villagers have detained accused Jalal

Uddin with cattle. As such, it is clear that PW5 has not

seen accused Zakir Hussain purchasing those cattle from

accused Bhula Gogoi, and hence, the aforesaid statement

made by PW-5 is hearsay and the same cannot be relied

upon unless corroborated by some other reliable evidence.

20. Similarly, it can be seen that PW6 also do not

have any direct source of information and he came to

know from accused Zakir Hussain that the aforesaid five

cows were purchased by accused Zakir Hussain from

accused Bhula Gogoi. In fact, during his cross-

examination, PW6 has clarified that he did not conducted

any investigation against accused Sri Bhula Gogoi. As

such, the question of finding any direct evidence by PW6

regarding purchase of aforesaid cattle from accused Bhula

Gogoi do not arise. Hence, it is clear that the above

statement of PW6 regarding purchase of cattle from
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accused Bhula Gogoi is hearsay and cannot be relied upon

unless corroborated by some other reliable evidence. At

the cost of repetition, I would like to mention here that

accused Zakir Hussain has not adduced any kind of

evidence to show that he had purchased the aforesaid five

seized cattle from accused Sri Bhula Gogoi.

21. In addition to the above, PW7 Sri Brojen Kalita,

who investigated this case, in his cross-examination has

specifically stated that he did not find any document or

witness during investigation to prove that the aforesaid

five seized cattle were purchased by accused Zakir

Hussain from accused Sri Bhula Gogoi. In that view of the

matter, and also having regard to the discussion made in

the preceding paragraphs, it is clear that the prosecution

has failed to prove beyond reasonable doubts that

accused Zakir Hussain had purchased the aforesaid five

cows from accused Bhula Gogoi. Also, the said accused

Zakir Hussain has not adduced any evidence to prove that

he purchased the cows from accused Bhula Gogoi.

22. Under such circumstances, I find that the

possession of aforesaid five seized cattle with accused

Zakir Hussain and Jalal Uddin it totally dishonest and it

leads to the obvious conclusion that they have either

committed theft of those cattle or received the same

knowing or having reason to believe the same to be stolen

property. However, since there is no eye witness or
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concrete evidence to prove that the said two accused

persons themselves committed theft of those cattle, I

prefer to conclude that the Zakir Hussain and Jalal Uddin

received the said five seized cattle dishonestly having

reason to believe the same to be stolen property.

23. Before parting with the discussion, I would like to

mention that even if it is presumed for the sake of

argument that accused Zakir Hussain is a bonafide

purchaser of aforesaid five cows from accused Bhula

Gogoi, then also it is very much obvious and expected that

accused Zakir Hussain should have inquired properly and

satisfied himself that accused Bhula Gogoi is the actual

owner, and he should have also get executed a sale deed

in his favour from accused Bhula Gogoi as a proof of

transfer of ownership.

24. Similarly, accused Jalaluddin Mansuri should have

also inspected the ownership documents of those cows

from accused Zakir Hussain and get another sale

deed/document executed in his favour from accused Zakir

Hussain. However, there is nothing in the case record

which can show that the accused Zakir Hussain or Jalal

Uddin had inquired about the ownership and satisfied

themselves regarding the actual owner of those cattle and

also got sale deeds executed in their favour from the

respective seller.
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25. In my opinion, it can be well presumed u/s 114 of

Indian Evidence Act, that a man of common prudence with

bonafide intentions will always verify the source of

ownership before purchasing anything and will also get a

document executed in his favour by the seller as a proof

of transfer of ownership. Absence of any proof regarding

ownership of a particular thing in possession of a

particular person naturally creates doubt that the

possessor may not be the actual owner and that thing

might be a stolen property. Under such circumstances, the

aforesaid conduct of accused Zakir Hussain and Jalal

Uddin i.e., not verifying the ownership of those cattle and

also not getting any sale deed executed in their name

from the seller, leads to the obvious conclusion that they

while allegedly purchasing those cattle had every reason

to believe that those cattle might be stolen property.

26. Therefore, from the discussion of evidence made

above, I find that the witnesses examined by prosecution

have been able to prove beyond reasonable doubts that

accused Zakir Hussain and Jalal Uddin received the

aforesaid five seized cows dishonestly having reason to

believe that the same are stolen property. The aforesaid

acts/conduct on the part of said two accused are squarely

covered by the offence of dishonestly receiving stolen

property as defined and punishable under section 411 of

I.P.C.
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27. At this juncture, it may be noted that the said two

accused persons were charged with the offence under

section 379/34 of I.P.C, but, as discussed in the preceding

paragraph the offence under section 411 of I.P.C is proved

against the said two accused. In this respect, Section 221

of CrPC specifically provides that ‘if a single act or series of

acts is of such nature that it is doubtful which of the

several offences the facts which can be proved will

constitute, then the accused may charged with all or any

of the offences; and in case, the accused is charged with

one offence and a different offence is proved in trial for

which he could have been charged earlier, then he may be

convicted of the offence proved although he was not

charged with it’.

28. In the case in hand, the allegations made against

the accused persons in the F.I.R as well as in the

statements of witnesses u/s 161 of CrPC shows that it is

doubtful that which accused allegedly committed which

offences, but they can be charged under section 379 I.P.C

as well as under section 411 of I.P.C. As such, it is evident

that the facts of the present case are squarely covered by

the provision of Section 221 of CrPC. Hence, I find no

impediment in convicting the said two accused for the

offence under section 411 of I.P.C although they were

charged under section 379/34 of I.P.C.
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DECISION: This point is therefore decided in the

affirmative and goes in favour of the prosecution.

ORDER

29. It is held that the witnesses examined by

prosecution have failed to prove beyond reasonable

doubts that accused person Sri Bhula Gogoi has

committed the offence punishable under section 379/34

of I.P.C. Hence, the accused is acquitted of the charge u/s

379/34 of I.P.C on benefit of doubt and he be set at

liberty forthwith. Issue release order immediately.

30. However, the witnesses examined by

prosecution have proved beyond reasonable doubts that

accused person Md. Zakir Hussain and Md. Jalal Uddin

Mansuri have committed the offence punishable under

section 411 of IPC. As such, accused Md. Zakir Hussain

and Md. Jalal Uddin Mansuri are held guilty for

commission of offence punishable 411 of IPC and

accordingly they are convicted for the commission of

aforesaid offence.

31. Considering the fact that the offence

committed has caused mental agony and a sense of

insecurity in the minds of victims, I am not inclined to

release the convict person under the provision of

Probation of Offenders Act as the same will portray a very

lenient approach of the court and thereby encourage



16 GR CASE NO. 803 OF 2016

Typed as per my dictation:

Mr. F.U.Choudhury, Addl. CJM, Lakhimpur

other potential offenders to commit similar offence in

future.

32. I have heard convict Md. Zakir Hussain and

Md. Jalal Uddin Mansuri on the point of sentence.

Considering the submission made by the convict persons,

and having regard to the facts circumstances of this case,

convict Md. Zakir Hussain and Md. Jalal Uddin Mansuri are

sentenced to pay a fine of Rupees 1000/- (one thousand)

each for the offence under section 411 of I.P.C, in default

of payment of fine, they shall suffer simple imprisonment

for one month each.

33. The cattle seized vide M.R No.47/16 be released

to the custody of informant Sri Marshal Tete. The cattle

seized vide M.R No.46/16 (1 red & 1 black) be released to

the custody of informant’s brother Sri Junas Tete. The

cattle seized vide M.R No. 46/16 (1 red bull) be released

to the custody of informant’s brother Sri Aluras Tete.

34. This Judgment is given under my hand, and the

seal of this court on this the 16th day of December 2021.

35. This case is disposed of on contest.

(F. U Choudhury)
Additional Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur
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A P P E N D I X

PROSECUTION EXHIBITS:

Exhibit.1 – FIR
Exhibit.2 – Seizure list
Exhibit.3 – Seizure list
Exhibit.4 –
Exhibit.5 – Zimmanama
Exhibit.6 – Zimmanama
Exhibit.7 – Zimmanama
Exhibit.8 – Sketch map
Exhibit.9 – Statement of accused Jakir Hussain
Exhibit.10 – Extract copy of GD entry of Lilabari O.P
Exhibit.11 – Charge-sheet

PROSECUTION WITNESSES:
1. PW-1 – Md. Shamar Ali
2. PW-2 – Sri Gabreal Tete
3. PW-3 – Sri Marshel Tete
4. PW-4 – Sri Elias Tete
5. PW-5 – Md. Amir Ali
6. PW-6 – Sri Raju Dowarah
7. PW-7 – Sri Brojen Kalita

DEFENCE EXHIBITS:
NIL

DEFENCE WITNESSES:

NIL

(F. U Choudhury)
Additional Chief Judicial Magistrate,

Lakhimpur, North Lakhimpur


