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ADVOCATE FOR THE COMPLAINANT: SRI BISWAJIT GHOSH
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JUDGMENT DELIVERED ON : 04/10/2021

JUDGMENT

COMPLAINANT’S CASE IN BRIEF

1. Prosecution’s case in brief as it reveals from the complaint petition is that

the complainant earlier filed a Money Suit against the accused of this case as

defendant for realisation of Rupees 21,47,200/- (rupees twenty one lakh forty

seven thousand and two hundred) on 27.02.2017 before the court of learned
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Civil Judge, Lakhimpur, North Lakhimpur being numbered as M.S 04/2017.

During the pendency of that suit, the accused/defendant approached the

complainant/plaintiff and acknowledged his indebtness and expressed his

intention to compromise the money suit. Accordingly, the accused/defendant

as a part payment of the amount involved in money suit No. 04/2017 issued

cheque bearing No. 213461 for Rupees 4,50,000/- (rupees four lakh fifty

thousand) and another cheque bearing No. 213462 for Rupees 4,45,000/-

(rupees four lakh forty five thousand) in favour of the complainant/plaintiff

from his account No. 11867212157 maintained at SBI, NHPC Branch,

Gerugamukh, Dhemaji.

2. The complainant thereafter presented the cheque bearing No. 213461 in

his account No. 11015672884 at SBI, North Lakhimpur Branch on 04.12.2017

for encashment, but the same was returned to the complainant on the same

day by the bank with an endorsement “balance insufficient”. The complainant

then informed the matter to the accused and at the request of accused the

complainant again deposited both the above mentioned cheques on

04.01.2018 for encashment in his aforesaid account maintained at SBI, North

Lakhimpur Branch. However, both the above mentioned cheques were

returned to the complainant by the bank on 04.01.2018 citing reason as

“drawer’s signature differs”.

3. Thecomplainant then served legal notice u/s 138 of NI Act through his

lawyer on 30.01.2018 to the accused which was duly served on 03.02.2018.

However, in-spite of receiving the notice on 03.02.2018 and after expiry of the

period of fifteen days, the accused did not make payment of cheque amount to

the complainant. The complainant then filed this complaint petition with a

prayer to punish the accused as per section 138 of NI Act.

4. Upon hearing and on perusal of record I have framed the following points

for determination-

POINTS FOR DETERMINATION:

(1) Whether the accused issued the cheque no. 213461 and cheque no.

213462 for discharge of any legally enforceable debt or liability towards the

complainant?
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(2) Whether the cheques were dishonoured initially for insufficient fund in

theaccount of the accused and subsequently due to signature mismatch?

(3) Whether the accused received the demand notice issued by thecomplainant

regarding the dishonour of cheques?

(4) Whether the accused has committed the offence under section 138 of the

Negotiable Instruments Act,1881?

DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF:

POINT NO.1

5. This point relates to the question as to whether the accused issued the

cheque no. 213461 and cheque no. 213462 for discharge of any legally

enforceable debt or liability towards the complainant. As regards this point for

determination, complainant Sri Anil Mehta in his in his evidence-in-chief as PW1

has reiteratedthe contents of his complaint petition as narrated above. To be

more specific, the complainant as PW1 has stated that he had earlier filed a

money suit being numbered as M.S No. 04/2017 against the accused as

defendant in the court of learned Civil Judge, Lakhimpur and during the

pendency of that suit the accused/defendant approached him/PW1 and

expressed his desire to compromise the suit and in pursuance of that

compromise the accused/defendant issued the exhibit – 1 & exhibit – 2

cheques in his favour. In support of his contention, the complainant/PW1 has

produced the aforesaid cheque no. 213461 as exhibit – 1 and cheque no.

213462 as exhibit – 2.

6. In my opinion, if the aforesaid statement of PW1/complainant is presumed

to be correct, then it becomes obvious that the cheques in question were

issued for discharge of a legally enforceable debt or liability. Now, in order to

examine the reliability of the aforesaid statement of PW1/complainant, perusal

of his cross-examination shows that there is nothing substantial which can

create any reasonable doubt regarding the credibility of the aforesaid

statements. Moreover, the statements made by PW1 in his cross-examination

are consistent with the statements made in examination in chief.

7. At this juncture, it is important to note that the fact of institution of a

money suit by the complainant against the accused gets corroboration from the
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statement made by accused during his examination under section 313 of CrPC.

The accused has specifically stated that there was a civil case between him and

the complainant. The accused has also added that he won that case and the

complainant could not obtain a decree. However, the accused has not adduced

any evidence to show that he won that civil case or that the complainant could

not obtain any decree. Hence, the statement of accused regarding disposal of

that civil case in his favour remains unsubstantiated and cannot be believed.

Under such circumstances, I find that the abovementioned statement made by

PW1 in his evidence in chief can be relied upon.

8. In addition to the above, as per Section 139 of N.I Act, it shall be

presumed, unless the contrary is proved, that the holder of the cheque

received the cheque for the discharge, in whole or in part, of any debt or other

liability. Needless to mention here that such presumption under section 139 of

N.I Act is a rebuttable one. Therefore, let me proceed with the discussion to

find out as to whether the accused has been able to rebut the aforesaid

presumption.

9. As regards the evidence required and standard of proof to rebut the

aforesaid presumption, the Hon’ble Supreme Court of India in the case of

BASALINGAPPA Vs MUDIBASAPPA (CrlAppl No. 636 of 2019, 2019 SCC Online

SC491) has held that: “... (ii) The presumption under section 139 is rebuttable

presumption and the onus is on the accused to raise the probable defence. The

standard of proof for rebutting the presumption is that of preponderance of

probabilities. (iii) To rebut the presumption, it is open for the accused to rely

on evidence led by him or accused can also rely on the materials submitted by

the complainant in order to raise a probable defence. Inference of

preponderance of probabilities can be drawn not only from the materials

brought on record by the parties but also by reference to the circumstances

upon which they rely. (iv) That it is not necessary for the accused to come in

the witness box in support of his defence, section 139 imposed an evidentiary

burden and not a persuasive burden. (v) It is not for the accused to come in

the witness box to support his defence.”

10. To sum up the relevant portion of the legal position laid down by Hon’ble

Apex Court in the aforesaid decision, it can be said that the standard of proof
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required to rebut the aforesaid presumption is of preponderance of

probabilities and for that purpose the accused may rely on the materials

submitted by complainant side and it is not necessary that the accused must

adduce evidence.

11. Now, keeping in mind the aforesaid principle of law, let me find out as to

whether the materials submitted by complainant and the evidence adduced by

accused in this case has rebutted the aforesaid presumption u/s 139 of N.I Act.

In a quest to find out an answer to the aforesaid question, perusal case record

shows that the accused has not adduced any evidence in support of his

defence. However, during his examination under section 313 of CrPC, the

accused has stated that the complainant was a good friend of him and often

used to be with him and probably the complainant took away exhibit – 1 & 2

cheques from his cheque book sometime while it was kept in the car.

12. In the above context, though the complainant/PW1 in his cross-

examination has admitted that the accused on 01/03/2013 had executed a

deed of Power of Attorney in his (PW1’s) favour for looking after all the bank

related works of accused, but, there is nothing in the evidence of PW1 or

otherwise to show that the cheque book of accused containing exhibit -1 & 2

cheques was handed over to the complainant during the relevant period of

time. Also, in my opinion, simply executing a power of attorney in favour of

accused by no stretch of imagination can be interpreted to mean that all bank

related documents including cheque book were handed over to accused. Had

there been any admission on the part of PW1 that the power of attorney

contains a clause that the cheque book has been handed over to the power

holder,in that case,an adverse presumption could have been taken against the

complainant. Besides that, the PW1 has specifically denied the suggestion of

defence that all the bank related documents of accused were kept with him. As

such, there is practically no specific evidence available in the case record which

can substantiate the above mentioned plea taken by the accused.

13. Moreover, in my opinion, having regard to the common course of human

conduct, it can be presumed u/s 114 of Evidence Act that a man of common

prudence would lodge an F.I.R/complaint once he comes to know about the

theft/illegal possession of his cheques. But, in the case in hand, there is
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nothing to show that the accused had lodged any such F.I.R or complaint even

after coming to know about the possession of exhibit – 1 & 2 cheques by

complainant. Under such circumstance, the aforesaid plea taken by accused

becomes highly doubtful.

14. Therefore, considering the entire discussion made above, I find that the

exhibit – 1 & 2 cheques were issued by the accused in favour of complainant in

pursuance of a compromise arrived at by both the parties in Money Suit No. 04

of 2017.

DECISION: This point is therefore decided in the affirmative and goes in

favour of the complainant.

POINT NO. 2

15. This point relates to the question as to whether the exhibit -1 cheque was

dishonoured initially for insufficient funds in the account of the accused and

subsequently both the cheques were returned for signature mismatch. In order

to prove this point, the complainant/PW1 in his evidence in chief has reiterated

the contents of his complaint petition as narrated above in paragraph no.2. In

support of his contention, the complainant/PW1 has submitted three cheque

return memos as exhibit – 3, 4 & 5.

16. In the above context, PW2 Sri Biplab Kumar Sen, who is the branch

manager of SBI, Gerukamukh Branch, in his evidence has specifically supported

the version of PW1 by stating that the exhibit – 1 cheque got dishonoured on

04/12/2017due to insufficient fund in the corresponding account standing in

the name of accused. PW2 has further stated that the exhibit – 1 & 2 were

subsequently deposited for encashment but the same were returned on

04/01/2018 as the signature of drawer in the cheques did not matched with

the specimen signature of drawer available with the bank.

17. Now, perusal of the contents of exhibit – 3, 4 & 5 shows that the same

corroborates the aforesaid statements madeby PW1& PW2. Further, there is

nothing in the evidence on record which can create any reasonable doubt

regarding the credibility of the aforesaid statements made by PW1 & PW2.

18. It is important to note here that the aforesaid version of PW1 & W2 gets

corroboration from the statement made by accused under section 313 of CrPC.

The accused has specifically stated that he did not have sufficient balance in
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his relevant account on 04/12/2017 to honour the exhibit – 1 cheque. The

accused has also stated that the signatures in exhibit – 1 & 2 cheques will

obviously differ from his actual signature as he has not signed the cheques.

19. Therefore, considering the above statements made by PW1 & PW2, and

also having regard to the corroboration given by the statement of accused, I

find that the exhibit – 1 cheque was initially dishonoured on 04/12/2017 due to

insufficient fund in the account of accused and subsequently both the exhibit –

1 & 2 cheques were returned by bank to the complainant as the signature of

accused in the cheques did not match with the specimen signature available in

the bank.

DECISION: This point is therefore decided in the affirmative and goes in

favour of the complainant.

POINT NO.3

20. This point relates to the question as to whether the accused received the

exhibit – 6 demand notice issued by thecomplainant regarding the dishonour of

cheques. In order to prove this point, the PW1/complainant in his evidence in

chief has stated that he served legal notice u/s 138 of N.I Act through his

lawyer on 30.01.2018 to the accused which was duly served on 03.02.2018,

but in-spite of receiving the notice on 03/02/2018 the accused did not make

any payment. In support of his contention, the PW1 has produced the office

copy of demand notice as exhibit – 6 and postal receipt as exhibit – 7. The

PW1 also produced computed generated copy regarding status of postal

registered letter.

21. In the above context, the accused during his examination u/s 313 of CrPC

has stated that he had never received any such demand notice.

22. Now, perusal of exhibit – 6 shows that the same is demand notice

addressed to the accused and issued by complainant through his learned

engaged counsel. The exhibit – 7 postal registration receipt shows that a

registered letter was sent to S.K. Agarwal, Dhemaji. Therefore, a joint reading

of exhibit – 6 & 7 shows that the exhibit – 6 demand letter was properly

addressed and sent to the accused via registered post.

23. At this juncture, I would like to cite the decision of Hon’ble Supreme Court

of India in the case of C.C Alavi Haji Vs Palapetty Muhammed & Anr reported in
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(2007) 6 SCC 555, wherein it was held that, when the notice is sent by

registered post by correctly addressing the drawer of the cheque, the

mandatory requirement of issue of notice in terms of clause (b) of proviso to

Section 138 of the Act stands complied with. The aforesaid decision of Hon’ble

Apex Court is based on the presumptions available under section 27 of General

Clauses Act and Section 114 of Indian Evidence Act. In the case in hand, as

discussed above, the exhibit – 6 demand letter is correctly addressed and sent

via registered post to the accused. Hence, keeping in mind the aforesaid

decision of Hon'’le Apex Court, it can be well presumed that the exhibit – 6

demand notice had been duly served upon the accused. Needless to mention

here that the accused has not adduced any evidence to rebut the aforesaid

presumption. Also, the evidence on record do not helps the accused in any way

to get a rebuttal of aforesaid presumption.

24. In addition the above, the exhibit – 8 report shows that the

article/letter booked vide exhibit – 7 receipt was delivered on 03/02/2018 at

Gogamukh. It is important to note here that the defence during the entire trial

has nowhere raised any objection regarding admissibility or genuineness of

exhibit – 7. Hence, I do not find any impediment in relying upon the exhibit –

7. Therefore, considering the entire discussion made above, I find that the

exhibit – 6 demand notice was duly served upon the accused.

DECISION: Point no.3 is decided in the affirmative and goes in favour of

the complainant.

POINT NO.4

25. This point relates to the question as to whether the accused has

committed the offence under section 138 of the Negotiable Instruments

Act,1881. As regards this point, it is already held that the exhibit- 1 & 2

cheques were issued by the accused in discharge of legally enforceable debt

or liability. Further, the exhibit - 1 cheque was dishonoured due to insufficient

fund in the account of the accused and subsequently both the cheques were

returned due to signature mismatch. Needless to mention here that dishonour

of cheque due to “signature mismatch” also constitutes the offences under

section 138 of N.I. Act (M/S Laxmi Dyechem Vs State of Gujarat & Ors Srl Appl
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No. 1870 – 1909 of 2012, judgment dated 27/11/2012). The complainant then

issued demand notice and the accused received the same but did not pay any

amount. Needless to mention that the complainant filed the complaint petition

in courtwell within the period of limitation.

26. In view of the above discussion, it is evident that all the

ingredients of the offence under section 138 of the Negotiable Instruments

Act, 1881 are fulfilled in the case in hand. As such, it is held that the accused

has committed the offence under section 138 of the Negotiable Instruments

Act, 1881.

DECISION: This point is therefore decided in the affirmative and goes in

favour of the complainant.

ORDER

27. In view of the discussions made above and the decisions

reached in the foregoing points for determinations, it is held that accused Sri

Sushil Kumar Agarwala has committed offence under section 138 of the

Negotiable Instruments Act,1881 and as such the accused is convicted under

section138 of the Negotiable Instruments Act,1881.

28. I have heard the accused on the point of sentence. As the

offence committed is an economic offence in nature hence releasing the

accused on probation will result in huge loss to the complainant. As such, I am

not inclined to extend the benefit of the provisions of the Probation of

Offenders Act, 1958 to the accused.

29. Considering the nature of the offence, age of the accused,

and the facts and circumstances of this case, accused Sri Sushil Kumar

Agarwalais sentenced to pay a fine of Rs.11,00,000/- (Rupees eleven lakhs)

only for the offence under section 138 of N.I Act. The total fine amount, as

and when realized, shall be handed over to the complainant as compensation.

The fine amount is imposed as Rupees 11,00,000/- as the total cheque

amount is Rs.8,95,000/- and more than 3 ½ years have passed from the date

of issuance of the cheques.

30. It is further directed that the convict shall undergo simple

imprisonment for six (6) months in default of the payment of fine.
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Furnish a free copy of the judgment to the convict

immediately.

The case is disposed of on contest.

This judgment is given under my hand and seal of this court

on this the 04thday of October, 2021.

F.U. Choudhury

Additional Chief Judicial Magistrate

North Lakhimpur

APPENDIX
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(A)COMPLAINANT’S EXHIBITS
Exhibit.1 – Cheque no. 213461
Exhibit.2 – Cheque no. 213462
Exhibit.3 – return memo dated 04/12/17 for Cheque no. 213461
Exhibit.4 – return memo dated 04/01/18 for Cheque no. 213461
Exhibit.5 – return memo dated 04/01/18 for Cheque no. 213462
Exhibit.6 – Demand notice
Exhibit.7 – postal Registration receipt.
Exhibit.8 – Postal delivery report.
Exhibit.9 – Account opening form.

(B) DEFENCE EXHIBITS
Nil

(C) COMPLAINANT’S WITNESSES
P.W. 1 – Sri Anil Mehta
P.W. 2 – Sri Biplab Kumar Sen.

(D)DEFENCE WITNESSES
Nil

F.U. Choudhury

Additional Chief Judicial Magistrate

North Lakhimpur


