
1 

Sessions Case No.91(N.L.)/2016. 
 

Contd… 

IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C), 
LAKHIMPUR, NORTH LAKHIMPUR. 

 
P R E S E N T 

Syed Burhanur Rahman, A.J.S., 
                      Addl. Sessions Judge (F.T.C.), 

              Lakhimpur, North Lakhimpur. 
 
Sessions Case No.91(N.L.)/2016. 

U/s- 457, 376 of I.P.C.    
(Arising out of G.R. Case No.1872/2015) 

 
State of Assam 

-Versus-  
    Md Akramul Islam…........Accused.  

 
A P P E A R A N C E 

For the State :  Mr M.P. Hazarika, Ld. A.P.P.  

For the Accused :  Mr K. Alam, Ld. Advocate. 

 

Date of evidence : 16/11/2016, 28/04/2017, 28/02/2018,  

  28/03/2018, 23/04/2018, 26/06/2018,  

  21/08/2019, 31/07/2018 and 28/01/2021.  

Argument heard on : 09/12/2021. 

Judgment delivered on: 15/12/2021.    

 
J  U  D  G  M  E  N  T 

1) The prosecution case in brief is that an Ejahar was 

lodged on 17/09/2015 by the informant who is the 

victim girl stating that on 16/09/2015, at about 12 

midnight, while she was sleeping, the accused namely, 

Akramul Islam entered by breaking wall of her house 

and forcefully committed rape upon her in the bed. 

Thereafter, her in-laws came upon hearing the crying 
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of her infant child and apprehended the accused red 

handed. Upon receipt of the F.I.R., a case was duly 

registered by the Laluk P.S. bearing Laluk P.S. Case 

No.201/2015 and thereafter, after investigation, the 

Charge-sheet was filed on 28/11/2015 bearing 

Charge-sheet No.146/2015, under Sections 457, 376 

of I.P.C. 

2) On appearance of the accused person before the 

committal Court, the learned Magistrate after having 

furnished the necessary copies of the case to the 

accused, committed the case to the Court of Sessions. 

Upon receipt of the case record, this Court framed the 

charges under Sections 457, 376 of I.P.C. Eight 

numbers of P.W. adduced evidence on behalf of the 

prosecution. One person appeared as C.W. and 

adduced evidence. The incriminating materials were 

put to the accused under Section 313 of Cr.P.C. and 

the accused has taken a plea of denial. Two D.W. 

adduced evidence in the instant case. 

Points of determination: 

3) i) Whether on 16/09/2015, at about 12 midnight, at 

village Phukan Dalani under Laluk P.S. committed 

offence of lurking house trespass by entering into the 

dwelling house of the informant/victim girl for the 

purpose of committing an offence, which is punishable 

under Section 457 of I.P.C.? 
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ii) Whether on the same date, time and place, the 

accused committed rape on the informant/victim girl 

by gagging her mouth tying her hands with her 

‘churni’ and laying her on bed inside her room, which 

is punishable under Section 376 of I.P.C.? 

Discussion, decision and reasons thereon: 

4) I have carefully perused the evidence and the 

materials available on record. Heard argument 

advanced by the learned counsels of both sides. Now, 

let us examine the evidence adduced by the parties. 

As per P.W.-1 i.e., the informant/victim girl, she knows 

the accused person. On that fateful day, during night, 

in absence of her husband, accused entered into her 

house and forcefully indulged in the sexual intercourse 

with her. She further stated that her 3 year old child 

was with her during that time. Upon hearing the 

child’s cry, her in-laws namely, Abul Hussain and 

Makbul Hussain came to the place of occurrence and 

saw the accused. Thereafter, she lodged the F.I.R. 

and police sent her for medical examination as well as 

for recording her statement in the Court.  

5) In her cross-examination, P.W.-1 has stated that it is 

not a fact that the accused entered into her house by 

breaking the house wall and indulged in sexual 

intercourse. She also denied the suggestion that she 

did not tell the police that her in-laws reached the 
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place of occurrence after hearing the crying of her 

child. 

6) P.W.-2, Md Khainul Islam is a neighbor of the victim 

girl. He has stated that on the day of occurrence, at 

about 12 at night, he heard the hue and cry from the 

victim girl’s residence. The victim’s mother-in-law 

came to him and told him that the accused is in their 

house. He saw the accused in their house.  

7) In his cross-examination, he has stated that he does 

not know what happened on that day. 

8) P.W.-3, Musstt. Nazima Khatoon has stated that she 

knows the accused. The victim is her niece- in-law. On 

that day, she heard the hue and cry and upon 

reaching the place of occurrence, she saw the accused 

in the victim girl’s house. Thereafter, the accused was 

handed over to the police. 

9) In her cross-examination, she did not reveal much, 

but denied the suggestion made by the defence. 

10) P.W.-4, Musstt Samala Khatoon has stated that 

the victim is her daughter-in-law. On that day, she 

heard her grandchild crying during night and when 

she went to the place of occurrence, she saw the 

accused was present with her daughter-in-law. 

Thereafter, she made hue and cry and called all the 

neighbors.  
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11) In her cross-examination she did not reveal 

much except denying the suggestion made by the 

defence. 

12) P.W.-5, Md Intaj Ali has stated that the accused 

was known to him. He heard hue and cry in the house 

of informant and when he rushed to the house of 

informant, he saw the accused person sitting on the 

bed of the victim girl. On being asked, the victim told 

him that the accused person entered into the house by 

breaking open the wall of the house. Thereafter, 

prosecution declared this witness as hostile and Court 

allowed the prosecution to cross-examine the witness.  

13) P.W.-5 denied the suggestions made to him, 

during his cross-examination. Also he has stated that 

the victim is now not staying with her previous 

husband Azizul and also he is not aware whether the 

victim got married to the accused or not.  

14) P.W.-6, Md Sultan Ali has also turned hostile like 

P.W.-5 and gave similar evidence as that of P.W.-5. 

15)  In his cross-examination, P.W.-6 has stated that 

the victim girl told him that she asked the accused to 

bring tablet. Accordingly, the accused was bringing 

tablet for her. He also stated that the accused used to 

visit the residence of the victim girl. 

16) P.W.-7, Dr Kalpana Goswami has stated that on 
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18/09/2015, she was serving as Senior Medical & 

Health Officer at North Lakhimpur Civil Hospital and on 

that day, at about 3:30 PM, in reference to the Laluk 

P.S. Case No.201/2015, she medically examined the 

victim girl. In her opinion, she has stated that the age 

of the victim girl is above 18 years and no any sign of 

recent forced sexual intercourse. 

17) In her cross-examination, she has stated that in 

case of any forceful sexual intercourse, there may be 

some external or internal injury and she did not find 

any external or internal injury on the person as well as 

the private parts of the victim. 

18) P.W.-8, Sri Sura Chandra Doley has stated that 

on 17/09/2015, he was working as I/C at Dolohat O.P. 

under Laluk P.S. and on that day, the victim lodged 

the Ejahar at Dolohat O.P. On receipt of the Ejahar, 

the then O/C registered the Laluk P.S. Case 

No.201/2015, under Sections 457, 376 of I.P.C. and 

thereafter, entrusted him to investigate the matter. 

Accordingly, he visited the place of occurrence, 

recorded the statements of the victim girl and other 

witnesses under Section 161 of Cr.P.C., prepared the 

Sketch Map of the place of occurrence, seized one 

white coloured ‘churni’ from the place of occurrence, 

sent the victim girl to North Lakhimpur Civil Hospital 

for medical examination and produced the victim girl 
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before the Court for recording her statement under 

Section 164 of Cr.P.C. On completion of the 

investigation, he submitted the Charge-sheet under 

Sections 457, 376 of I.P.C.  

19) In his cross-examination, he has stated that he 

has not seen the alleged ‘churni’ before the Court on 

the date of his recording of evidence. Also he has 

stated that P.W.-1 did not state before him that upon 

hearing the cry of her child, her father-in-law had 

arrived at the place of occurrence. 

20) C.W.-1, Md Abul Hussain has stated that the 

victim girl is his daughter-in-law (horu buwari). He 

knows the accused person. He has stated that in the 

relevant period when the incident occurred he was 

working in Arunachal Pradesh. He received a phone 

call from his younger brother, now deceased, Makbul 

Hussain, informing him that the accused, Akramul 

Islam has entered in their house at night and 

committed rape on the victim girl. On receiving the 

said information, he returned to his house on the next 

morning. When he inquired about this incident to the 

victim girl, she stated that the accused had entered 

into their house and committed rape upon her. The 

police seized a ‘churni’ in which he gave his signature 

as witness. He also identified the seized ‘churni’ which 

was produced before him. 
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21) In his cross-examination, he has stated that the 

said ‘churni’ belongs to his daughter-in-law. He also 

stated that after this incident his daughter-in-law is 

not staying in their house. He has further stated that 

the victim girl later told him that she would go with 

the accused person. In his cross, he has stated that he 

is not aware whether his daughter-in-law had any 

affair before with the accused person. 

22) From the defence side two numbers of D.W. 

adduced evidence. As per D.W.-1, Md Nur 

Mohammad, he knows both the parties. Victim girl is 

his daughter. He has stated that in absence of the 

husband of the victim girl, one person namely, Makbul 

called the accused, Akramul Islam to the residence of 

Azizul i.e., the husband of the victim girl. Thereafter, 

Makbul Hussain and his family forcefully kept the 

accused person and later on, Makbul took the accused 

to the police station. After about one week of lodging 

the F.I.R., Makbul and Azizul had thrown away victim 

girl from their residence. He came to know about this 

incident from the victim girl. 

23) In his cross-examination, he denied the 

suggestions made to him. He also not filed any police 

complaint regarding the fact that Akramul was 

forcefully apprehended by the family of her daughter’s 

in-laws. 
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24) D.W.-2, Musstt Firoja Khatun is the mother of 

the victim girl. She has stated that she knows the 

accused person. She has stated that in absence of 

Azizul, one person namely, Makbul called the accused 

to the victim girl’s house. Thereafter, Makbul 

pressurized her daughter to lodge the instant case. 

When her daughter gave her statement before the 

Court, thereafter the husband of her daughter and his 

family evicted her from their house. Since then Azizul 

never came back to take her daughter. 

25) In her cross-examination, she has stated that 

Azizul is the husband of her victim daughter. She has 

stated that she did not go to the place of occurrence. 

She has stated that she did not lodge any complaint 

against the fact that her daughter was pressurized by 

her in-laws to file a false case against the present 

accused, Akramul. 

26) It is to be mentioned here that as per the 

deposition of E.O., A.S.I. Diganta Kalita, an attempt 

was made to serve summons upon the witness, 

Makbul Hussain, but he came to know that the said 

witness had already expired on 25/12/2016 and he 

collected the Xerox copy of the Death Certificate and 

one report of the Lat Gaonburah to that effect. 

27) Upon perusal of the evidence on record goes on 

to show that P.W.-1 has lodged the F.I.R. against the 
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accused regarding the lurking house trespass and 

forceful rape on her. However, in her cross-

examination, she has stated that it is not true that the 

accused has entered into her residence by breaking 

the wall and indulged in sexual relationship with her. 

P.W.-2, P.W.-3 and P.W.-4 could not elicit much light 

regarding the ingredient of Section 376 of I.P.C. They 

could only corroborate to the extent that the accused 

was found inside the room of the victim. Both P.W.-5 

and P.W.-6 have turned hostile. P.W.-5 in his cross-

examination has stated that the victim is now not 

staying with her previous husband Azizul and also he 

is not aware whether the victim girl got married to the 

accused person or not. P.W.-6 in his cross-

examination has stated that victim girl actually asked 

the accused to bring some tablet for her and 

accordingly, he brought some tablet has per the 

request made by the victim girl. 

28) In Shyamal Ghosh vs. State of West Bengal 

reported in (2012)7SCC646 Hon’ble Supreme Court 

has held that “From the above discussion, it precipitates 

that the discrepancies or the omissions have to be 

material ones and then alone, they may amount to 

contradiction of some serious consequence. Every 

omission cannot take the place of a contradiction in law 

and therefore, be the foundation for doubting the case 

of the prosecution. Minor contradictions, inconsistencies 
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or embellishments of trivial nature which do not affect 

the core of the prosecution case should not be taken to 

be a ground to reject the prosecution evidence in its 

entirety. It is only when such omissions amount to a 

contradiction creating a serious doubt about the 

truthfulness or creditworthiness of the witness and other 

witnesses also make material improvements or 

contradictions before the court in order to render the 

evidence unacceptable, that the courts may not be in a 

position to safely rely upon such evidence. Serious 

contradictions and omissions which materially affect the 

case of the prosecution have to be understood in clear 

contra-distinction to mere marginal variations in the 

statement of the witnesses. The prior may have effect in 

law upon the evidentiary value of the prosecution case; 

however, the latter would not adversely affect the case 

of the prosecution.” 

29) The Hon’ble Supreme Court in Sunil Kumar 

Sambhudayal Gupta and Ors.  vs. State of 

Maharashtra reported in  (2011)2SCC(Cri)375 has 

dealt with aspects pertaining to material contradictions 

in a trial thus-  

“While appreciating the evidence, the court has to take 

into consideration whether the contradictions/omissions 

had been of such magnitude that they may materially 

affect the trial. Minor contradictions, inconsistencies, 
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embellishments or improvements on trivial matters 

without effecting the core of the prosecution case should 

not be made a ground to reject the evidence in its 

entirety. The Trial Court, after going through the entire 

evidence, must form an opinion about the credibility of 

the witnesses and the appellate Court in normal course 

would not be justified in reviewing the same again 

without justifiable reasons. (Vide: State Represented 

by Inspector of Police v. Saravanan and Anr. AIR 

2009 SC 152). 

15. Where the omission(s) amount to a contradiction, 

creating a serious doubt about the truthfulness of a 

witness and other witness also make material 

improvements before the court in order to make the 

evidence acceptable, it cannot be safe to rely upon such 

evidence. (Vide: State of Rajasthan v. Rajendra 

Singh (2009) 11 SCC 106). 

16. The discrepancies in the evidence of eye-witnesses, 

if found to be not minor in nature, may be a ground for 

disbelieving and discrediting their evidence. In such 

circumstances, witnesses may not inspire confidence and 

if their evidence is found to be in conflict and 

contradiction with other evidence or with the statement 

already recorded, in such a case it cannot be held that 

prosecution proved its case beyond reasonable doubt. 
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(Vide: Mahendra Pratap Singh v. State of Uttar 

Pradesh (2009) 11 SCC 334). 

17. In case, the complainant in the FIR or the witness in 

his statement under Section 161 Cr.P.C., has not 

disclosed certain facts but meets the prosecution case 

first time before the court, such version lacks credence 

and is liable to be discarded. (Vide: State 

Represented by Inspector of Police, Tamil Nadu v. 

Sait @ Krishnakumar (2008) 15 SCC 440). 

18. In State of Rajasthan v. Smt. Kalki and Anr. 

AIR 1981 SC 1390, while dealing with this issue, this 

Court observed as under: In the depositions of witnesses 

there are always normal discrepancies, however honest 

and truthful they may be. These discrepancies are due 

to normal errors of observation, normal errors of 

memory due to lapse of time, due to mental disposition 

such as shock and horror at the time of the occurrence, 

and the like. Material discrepancies are those which are 

not normal, and not expected of a normal person.  

19. The Courts have to label the category to which a 

discrepancy belongs. While normal discrepancies do not 

corrode the credibility of a party's case, material 

discrepancies do so. (See: Syed Ibrahim v. State of 

A.P. AIR 2006 SC 2908; and Arumugam v. State 

AIR 2009 SC 331).  
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20. In Bihari Nath Goswami v. Shiv Kumar Singh 

and Ors. (2004) 9 SCC 186, this Court examined the 

issue and held: Exaggerations per se do not render the 

evidence brittle. But it can be one of the factors to test 

credibility of the prosecution version, when the entire 

evidence is put in a crucible for being tested on the 

touchstone of credibility.  

21. While deciding such a case, the Court has to apply 

the aforesaid tests. Mere marginal variations in the 

statements cannot be dubbed as improvements as the 

same may be elaborations of the statement made by the 

witness earlier. The omissions which amount to 

contradictions in material particulars i.e. go to the root of 

the case/materially affect the trial or core of the 

prosecution's case, render the testimony of the witness 

liable to be discredited.” 

30) Prosecution could not gather any support from 

the deposition made by P.W.-7 i.e., the medical 

witness namely, Dr Kalpana Goswami. She has stated 

in her opinion that age of the person concerned is 

above 18 years and no sign of recent forced sexual 

intercourse could be seen on the date of her 

examination which was on 18/09/2015. In her cross-

examination also she has stated that in case of any 

forceful sexual intercourse, there may be some 

external or internal injury and she did not find any 
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external or internal injury on the person as well as the 

private parts of the victim. 

31) P.W.-8 was the Investigating Officer who 

conducted the investigation and filed the Charge-sheet 

under Sections 457, 376 of I.P.C. 

32) One person namely, Md Abul Hussain appeared 

as Court witness who is also the father-in-law of the 

victim girl. He was not an eye witness in the instant 

matter. But, upon receiving the information about the 

incident he came from Arunachal Pradesh in the next 

morning. He was told by the victim girl regarding the 

incident of forceful sexual intercourse. In cross-

examination, he has stated that his daughter-in-law is 

not staying with them anymore. Also he has stated 

that his daughter-in-law has actually told them that 

she would go with the accused. And he has shown his 

ignorance regarding any love affair between the victim 

girl and the accused.  

33) Both D.W.-1 and D.W.-2 who are the parents of 

the victim girl have taken a totally different stand 

altogether and they have stated that it was a relative 

of their daughter’s in-laws namely, Makbul who called 

the present accused, Akramul to their residence and 

forcefully kept him there. After sometime they handed 

over the accused to the police. Both D.W.-1 and D.W.-

2 have taken a stand that their daughter i.e., the 
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victim girl was actually pressurized by the family of her 

daughter’s husband to file a fake case against the 

present accused. 

34) The Hon’ble Gauhati High court in the case of 

Sachin Das vs State of Assam reported in 

(2019) 2 GLR 145 has held that “what is evident 

from the impugned judgment is that the evidences of 

the defence witnesses were not given due weightage. 

Is well settled principle of appreciation of evidence 

that defence witness is entitled to equal treatment as 

that of prosecution witness. The credibility of the 

defence witness shall be at par with the prosecution 

witness and the scale to assess the credibility or 

trustworthiness of a defence witness or prosecution 

witness should be the same. The defence witness 

cannot be disbelieved or discarded merely because, he 

supported the case of the accused. If the defence 

witnesses are found to be credible and trustworthy, 

such evidence cannot be ignored or discarded merely 

for the fact that he/they supported the case of the 

accused.” 

35) Therefore, from the combine appreciation of the 

evidence adduced by both the prosecution as well as 

defence, this Court is of the view that there is no ring 

of truth emerged from the stand of the prosecution. 

There are many contradictions that are palpable from 
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the evidence adduced by the P.W.s. In fact P.W.-1, 

the victim girl in her cross-examination has clearly 

stated that it is not true that the accused entered into 

her house and forcefully committed sexual intercourse 

with her. Also the ingredient of 376 of I.P.C. is not 

proved from any of the other P.W.s. Contrary to that 

P.W.-7 actually demolished the stand taken by the 

prosecution, as in her opinion she has clearly stated 

that there is no sign of any recent forced sexual 

intercourse. C.W.-1 who is the father-in-law of the 

victim girl, in his cross-examination has stated that her 

daughter-in-law told them that she would go with the 

accused person. Thereafter, the evidence adduced by 

both D.W.-1 and D.W.-2 has further complicated the 

matter for the prosecution, as they have taken a 

totally different stand altogether. Both of them have 

stated that a false case was lodged by her 

daughter/victim girl, as she was pressurized to do so 

by the family of her in-laws against the present 

accused. Also it is a fact that she is no more staying in 

her matrimonial home.  

36) Resultantly, I am of the considered opinion that 

the prosecution has failed to adduce sufficient 

evidence to substantiate the case beyond the 

reasonable doubts. Hence, I acquit the accused 

namely, Md Akramul Islam from the charges under 

Sections 457, 376 of I.P.C. and set at liberty forthwith. 
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His bail bond shall stand cancelled.  

37) Sent a copy of this judgment to the learned 

District Magistrate, Lakhimpur, North Lakhimpur as 

stipulated under Section 365 of Cr.P.C. 

Given under my Hand and Seal of this Court on 

this the 15th day of December, 2021.   

  

            (Syed Burhanur Rahman)    
Addl. Sessions Judge (F.T.C.),  

      Lakhimpur, North Lakhimpur. 
 
 Dictated & Corrected by me: 
 
 
   (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 
 
  Transcribed & typed by me: 
 
 
Sri Montu Kherkatary (Stenographer). 
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A P P E N D I X:  
Prosecution witnesses:  
P.W.-1- Victim girl. 
P.W.-2- Md Khainul Islam. 
P.W.-3- Musstt Nazima Khatoon. 
P.W.-4- Musstt Samala Khatoon. 
P.W.-5- Md Intaj Ali. 
P.W.-6- Md Sultan Ali. 
P.W.-7- Dr Kalpana Goswami. 
P.W.-8- Sri Sura Chandra Doley, I.O. 
 
Court witnesses: 
C.W.-1- Md Abul Hussain. 
E.O.- A.S.I. Diganta Kalita. 
 
Prosecution exhibits:  
Ext.1- Ejahar. 
Ext.2- Statement of the victim under Section 164 Cr.P.C. 
Ext.3- Medico Legal Report. 
Ext.4- Seizure List. 
Ext.5- F.I.R.  
Ext.6- Sketch Map. 
Ext.7- Charge-sheet. 
 

Material exhibit: 
Nil 
 
Defence  witnesses: 
D.W.-1- Md Nur Mohammad. 
D.W.-2- Musstt Firoja Khatun. 
 

Defence exhibit: 
Nil. 
 

                             (Syed Burhanur Rahman)    

 Addl. Sessions Judge (F.T.C.),   
Lakhimpur, North Lakhimpur.   

 
 


