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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 
LAKHIMPUR, NORTH LAKHIMPUR. 

         

 Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 
       

Criminal Appeal No.43(4)/2016. 
 

Appellant  : Md Saiful Islam. 
Respondent : State of Assam. 
 

Advocate for appellant : Mr A. Bora. 
Advocate for State : Mr M.P. Hazarika.  
 

Date of argument : 10/12/2021.  
Date of Judgment : 17/12/2021.    

     

JUDGMENT 

1) This criminal appeal has been preferred by the 

accused/appellant namely, Md Saiful Islam under 

Section 374 of Cr.P.C. against the Judgment and 

Order dated 10/11/2016 passed by the learned 

Assistant Sessions Judge, Lakhimpur, North 

Lakhimpur in Sessions Case No.67(N.L.)/2015, 

wherein the learned Assistant Sessions Judge, 

Lakhimpur, North Lakhimpur has convicted the 

accused/appellant to undergo rigorous imprisonment 

for 4 (four) years under Section 366 of I.P.C. 

2) The prosecution case inter alia is that the informant 

Junali Nath filed an F.I.R. before the I/C, Joyhing 

O.P. on 04/02/2014, alleging that on the same day, 
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at about 4 PM, while her daughter was going to her 

home located at Azad, she went on missing. Later 

on, informant came to know that accused/appellant 

kidnapped her daughter who was later recovered by 

the Narayanpur P.S.  

3) Accordingly, a case is registered as North Lakhimpur 

P.S. Case No.96/2014, under Section 366 of I.P.C. 

After investigation, the Charge-sheet no. 423/14, 

against the accused/appellant under Section 366 of 

I.P.C. was submitted. 

4) On appearance of the accused/appellant, the learned 

Court below framed the charge under Section 366 of 

I.P.C., to which he has pleaded not guilty.  

5) During the trial, prosecution has examined as many 

as five prosecution witnesses. The accused/appellant 

was examined under Section 313 of Cr.P.C., wherein 

the pleas of the accused/appellant are of total denial 

and he has not adduced any evidence in defence. 

6) The learned Trial Court upon perusal of the case 

record and after hearing the arguments of both the 

sides passed the impugned Judgment and Order, 

convicting and sentencing the accused/appellant as 

above stated. 

7) Now, the question to be decided is that whether the 

learned Lower Court was justified in convicting the 
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accused/appellant under Section 366 of I.P.C. on the 

basis of evidence available on record. 

8) On being aggrieved with the Judgment and Order of 

conviction passed by the learned Trial Court, the 

present appeal has been preferred by the 

accused/appellant inter alia on the following grounds 

that:-  

a) The learned Court below had view that the victim 

girl has been kidnapped from Lakhimpur Veterinary 

College, Joyhing i.e., the place of occurrence was 

considered as Joyhing. But, P.W.-1 and P.W.-2 

stated that victim girl was missing from auto stand 

at K.B. Road, North Lakhimpur. 

b) None of the P.W.s stated that the 

accused/appellant kidnapped the victim girl by 

inducing her with an intent that she will be 

compelled to marry against her will. 

c) P.W.-2 in his chief stated that when asked to the 

victim girl, she told that the accused/appellant took 

her from the tempo by holding her hand and again 

P.W.-3 nowhere stated in her statement that 

accused/appellant kidnapped her with a view to 

marry. 

d) The victim girl i.e., P.W.-3 did not support the 

evidence of P.W.-1 and P.W.-2 in respect of the fact 

that victim and accused/appellant were caught by 
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some village people at Narayanpur and handed over 

to the police. P.W.-3 in her cross stated that “she 

was not aware who took her”. Again in her later 

part, she has stated that accused/appellant did not 

do anything forcefully against her will. 

e) P.W.-3, the victim girl stated that on the day of 

occurrence, she was accompanied by her mother 

P.W.-1, when she came to K.B. Road from Joyhing. 

But, P.W.-1 has not stated that she was 

accompanying P.W.-3 from Joyhing to North 

Lakhimpur.  

f) It cannot be believed why a girl of major age can 

be kidnapped from heart of North Lakhimpur Town 

to Narayanpur in broad daylight.  

9) Now, let was scrutinize on the evidence on record, 

on the basis of which the learned Trial Court has 

recorded the conviction. 

Discussions, Decisions and Reasons Thereupon. 

10) P.W.-1, Smt Junali Nath who is the informant of 

this case deposed that the victim girl is her daughter 

aged 18 years, was sent to Azad by A.S.T.C. bus and 

she went on missing from tempo stand of K.B. road. 

P.W.-1 also deposed that while she made telephone 

call to her daughter then accused told that he was 

taken away her daughter and told her not to worry. 

P.W.-1 also deposed that at Narayanpur accused 
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along with her daughter were caught by police and 

informed.  

11) In cross P.W.-1 deposed that she has not seen 

the occurrence. And she denied all the suggestions 

made by the defence. 

12) P.W.-2, Sri Harandra Nath deposed that Junali 

Nath is his wife and the victim girl is her daughter 

and about 2 years ago victim girl came to Azad from 

Joyhing and while she was sitting at tempo stand 

she went on missing. P.W.-2 also deposed that at 

Narayanpur public caught accused and his daughter 

and handed over to Narayanpur Police. P.W.-2 

deposed that on being asked to his daughter, she 

told that accused caught her by hand from tempo 

stand. 

13) In cross P.W.-2, denied all the suggestions 

made by the defence. 

14) P.W.-3, the victim girl deposed that on the day 

of occurrence, she was sitting at tempo stand at K.B. 

road, then the accused did something and then she 

knew nothing and in the road she came to know 

while some boys put water in her eyes. 

15) In her cross P.W.-3 deposed that she does not 

know how she was taken away and if someone saw 

that incident. She also deposed that she gave 

statement before Court which is Ext.3. 
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16) P.W.-4, Dr Moromi Kalita who is the M.O. of 

this case deposed that after examination of the 

victim she gave her opinion that no sign of sexual 

intercourse andno apparent injury mark anywhere in 

the body of victim.  

17) P.W.-5, Sri Jagadish Chandra Debnath who is 

the I.O. of this case deposed in cross-examination 

that P.W.-1 has not stated before him that she left 

her daughter at A.S.T.C. bus stand and thereafter 

went on missing from K.B. Road at tempo stand. 

P.W.-5 also deposed in cross that P.W.-3 has not 

stated before him that while she was sitting at 

tempo stand, the accused did something and she 

knew nothing. 

18) From the scrutiny of the entire evidence 

available on record, it is clear that the prosecution 

versions are replete with various contradictions. As 

per the victim girl, there was no force used by the 

accused/appellant against her will. The alleged 

incident of kidnapping as per the prosecution case 

happened in a tempo stand located at K.B. Road and 

later on, she was recovered at Narayanpur. Both 

these places are busy public place and it is highly 

unlikely that a girl of major age can be taken in such 

a surreptitious manner without any notice of people 

nearby. P.W.-3 has not made any specific allegation 

as to how she was kidnapped from the tempo stand. 

The time line regarding the incident between the 
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alleged kidnap from auto stand located at K.B. Road 

to Narayanpur is completely silent. No attempt was 

also made by the prosecution to bring on record of 

any witnesses who were present in such a busy 

public places. Even the Sketch Map made by the 

concerned I.O. is of Joyhing which is not even the 

place of occurrence. The alleged place of occurrence 

is the auto stand located at K.B. Road and 

Narayanpur, where must be many shops and regular 

visitors, who could have testified before the court, if 

the alleged incident actually happened on that day. 

19) In Abdul Salam - Vs - State of Assam 

reported in (2016) 3 GLR 79, the Hon’ble 

Gauhati High Court has disbelieved the version of 

the prosecution as the victim did not raise any alarm 

when she was taken away by accused in an auto 

rickshaw. Prosecution case was held as not natural, 

consistent and probable to sustain the conviction. 

20) Similarly, in another case, in Pinku Kalita - Vs 

- State of Assam reported in (2015) 3 GLR 

251, the Hon’ble Gauhati High Court has disbelieved 

the version of the prosecution when the victim failed 

to raise any hue and cry while crossing the market 

place with the accused. 

21) In Sukhil Mallick - Vs - State of Assam, in 

(2014) 4 GLR 759, the Hon’ble Gauhati High Court 

has set aside the conviction of the accused as the 
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victim girl went with the accused on a motorcycle, 

nothing on record was there to show any force 

applied upon the victim by the accused, no injury 

was sustained upon the victim, and the incident was 

not disclosed to any person by the victim andthe 

victim girl was held as a consenting party in the said 

case. 

22) Further, upon the perusal of the statement 

recorded by the victim girl under Section 164 of 

Cr.P.C. on 06/02/2014, it is found that the accused 

after taking her from the auto stand, kept her in one 

of his friend’s place at Narayanpur for 10 to 12 days. 

While they were discussingto takethe victim to 

Arunachal Pradesh, some public recovered them and 

handed over to the police. When I compared this 

statement under Section 164 of Cr.P.C. recorded by 

the victim girl which is exhibited as Ext.3 with that of 

the F.I.R. which is exhibited as Ext.1, then there is a 

clear contradictions of the stands taken by the victim 

girl and the informant. In the F.I.R. lodged on 

04/02/2014 the date of occurrence was mentioned 

as the same day i.e., 04/02/2014 and in the said 

F.I.R., it is mentioned that both the victim girl as 

well as the accused was recovered at the 

Narayanpur P.S. However, in the statement recorded 

under Section 164 of Cr.P.C., she has stated that she 

was kept by the accused for 10 to 12 days in one of 

his friends place. Therefore, the explanation 
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regarding those 10 to 12 days is clearly missing in 

the F.I.R. lodged by the victim. This clearly shows 

that the whole F.I.R. is a concocted one. 

23) The Hon’ble Supreme Court in State of 

Rajasthan v. Smt. Kalki and Anr reported in 

1981 CriLJ 1012 observed that “normal 

discrepancies in evidence are those which are due to 

normal errors of observation, normal errors of 

memory due to lapse of time, due to mental 

disposition such as shock and horror at the time of 

occurrence and those are always there however 

honest and truthful a witness may be. Material 

discrepancies are those which are not normal, and 

not expected of a normal person. Courts have to 

label the category to which a discrepancy may be 

categorized. While normal discrepancies do not 

corrode the credibility of a party's case, material 

discrepancies do so.” 

24) In view of the above discussions it is found that 

the prosecution has failed to prove the case under 

Section 366 of I.P.C. against the accused/appellant 

beyond all reasonable doubts. Hence, the impugned 

Judgment and Order of conviction passed by the 

learned Trial Court is hereby interfered with and 

accordingly, set aside. In the result, the appeal is 

allowed.
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25) Send back the L.C.R. to the learned Lower 

Court along with a copy of this Judgment on 

compliance. 

Given under my hand and seal of this Court on 

this the 17th day of December, 2021. 

  

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

 
Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 
(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
 
 
Sri Montu Kherkatary, Stenographer. 

 

  


