
1 

Criminal Appeal No.27(3)/2018. 

Contd… 
 

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 

LAKHIMPUR, NORTH LAKHIMPUR. 

           

 Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 
       

Criminal Appeal No.27(3)/2018. 
           

Appellant: Sri Simanta Gogoi. 
  -Vs- 
Respondent: State of Assam.  
     

Advocate for appellant: Mr G. Ahmed.  

Advocate for State: Mr M.P. Hazarika.  

Date of argument: 01/10/2021. 

Date of Judgment: 29/10/2021.  

         

JUDGMENT 
 

1) This criminal appeal has been preferred by the 

accused/appellant namely, Sri Simanta Gogoi under 

Section 374 of Cr.P.C. against the impugned judgment 

and order of conviction dated 09/07/2018 passed by 

the learned Chief Judicial Magistrate, Lakhimpur, North 

Lakhimpur in connection with G.R. Case No.1491/2014 

convicting and sentencing the accused/appellant to pay 

a fine of Rs.500/- (Rupees Five Hundred) only under 

Section 341 of I.P.C. and in default, to undergo simple 

imprisonment of 7 (seven) days, and simple 

imprisonment of 1(one) month, and also to pay a fine 
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of Rs.500/- (Rupees Five Hundred) only under Section 

323 of I.P.C. and in default, to undergo simple 

imprisonment for another 7(seven) days.  

2) Being highly aggrieved and dissatisfied with the 

aforementioned judgment and order passed so by the 

learned Chief Judicial Magistrate, Lakhimpur, North 

Lakhimpur, the accused/appellant preferred this appeal 

and has prayed to set aside the impugned judgment 

and order and to acquit him. 

3) I have heard the learned advocate Mr. G. Ahmed on 

behalf of the accused/appellant and the learned 

Additional Public Prosecutor Mr. M.P. Hazarika 

appearing on behalf of the State. 

4) Now, the question to be decided in this appeal is that 

whether learned Lower Court was justified in 

convicting the accused/appellant under Sections 341 

and 323 of I.P.C. on the basis of the legal evidence on 

record. 

5) Before entering into the merit of the appeal, let me go 

to the facts of the prosecution case. As per the stand 

taken by the prosecution, an ejahar was lodged on 

02/08/2014 by one Sri Rajib Borah at Laluk P.S. The 

allegation in the said ejahar is that on 30/07/2014, at 

about 7:30 PM, while the informant’s father Sri Lekhan 

Borah was returning home after doing some shopping, 

the accused Sri Simanta Gogoi restrained him by using 

force on the road near Pukhuriporia Naamghar and 
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assaulted him, thereby inflicting grievous injury on his 

head. On receipt of the F.I.R., the O/C Laluk P.S. 

registered a case vide Laluk P.S. Case No.169/2014, 

under Sections 341 and 325 of I.P.C. and did the 

necessary investigation against the accused Sri 

Simanta Gogoi. Thereafter, the Charge-sheet was filed 

under Sections 341 and 324 of I.P.C. On the basis of 

the Charge-sheet and the materials available on 

record, the Court framed charges under Sections 341 

and 324 of I.P.C. Against the charges, accused pleaded 

not guilty and ready to face the trial. The learned 

Lower Court after hearing the prosecution as well as 

the accused, convicted the accused/appellant under 

Sections 341 and 323 of I.P.C. and sentenced him to 

pay a fine of Rs.500/- (Rupees Five Hundred) only 

under Section 341 of I.P.C. and in default, to undergo 

simple imprisonment of 7 (seven) days, and simple 

imprisonment of 1(one) month, and also to pay a fine 

of Rs.500/- (Rupees Five Hundred) only under Section 

323 of I.P.C. and in default, to undergo simple 

imprisonment for another 7(seven) days.  

6) To bring home the charges against the 

accused/appellant, prosecution has examined seven 

numbers of prosecution witnesses. In the instant case, 

the defence did not adduce any defence witness. 

7) Now, let me consider and appreciate the entire 

evidence available on record to find out whether the 

prosecution has been able to prove the instant case 
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against the accused/appellant under Sections 341 and 

323 of I.P.C. beyond reasonable doubt.  

8) P.W.-1 Sri Rajib Borah is the informant in the instant 

case. At the relevant point of time, after hearing hue 

and cry, he came outside his house and saw the 

accused Sri Simanta Gogoi was assaulting his father. 

Accused pushed his father and his father’s head 

banged on the wall of Naamghar and his father 

sustained injury for the same. He took his father to 

Laluk Hospital and his mother also came to the place 

of occurrence. Thereafter, his father was referred to 

the Chaboti Hospital from Laluk Hospital. After two 

days of the incident, he lodged an F.I.R. at Laluk P.S. 

The delay of two days was explained by him as he was 

busy with the medical treatment of his father in the 

said hospital. 

9) P.W.-2 Sri Lekhan Borah is the victim of the instant 

case. He stated that while returning by bicycle from 

Laluk after doing his marketing, the accused pulled his 

bicycle and threw him down near the Hari Naamghar 

of their village. Thereafter, the accused assaulted him 

with hands. The accused pushed him as a result of 

which he had struck on the wall of the Naamghar and 

sustained injury on the back of his head and fell down 

and blood oozed out from his head. As he raised hue 

and cry, his son Rajib Borah, his wife Karuna Borah 

and Smt Jonali Borah also came to the place of 

occurrence. His family members thereafter took him to 
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the Laluk Hospital. From Laluk Hospital, he was sent to 

Chaboti Hospital. Then his son Rajib Borah lodged an 

F.I.R. at Laluk P.S. regarding the instant matter.  

10) P.W.-3 Smt Karuna Borah is the wife of P.W.-2 i.e., 

victim. She deposed that on that fateful day she 

reached the place of occurrence and she saw her 

husband lying by the side of the wall of the village 

Naamghar and his son Rajib Borah was holding him. 

She saw the accused assaulting her husband and her 

husband sustained injury on the back of his head. 

11) P.W.-4 is Sri Bidut Gogoi, who did not adduce any 

relevant evidence relating to the instant case. Defence 

also declined to cross-examine him.  

12) P.W.-5 is the wife of the informant Sri Rajib Borah, 

who deposed that the occurrence had taken place at 

about 7:30 PM, when her father-in-law had gone to 

Laluk Market. On hearing hue and cry, she reached the 

place of occurrence and saw the victim lying by the 

side of the wall of village Naamghar in an injured 

condition. Her father-in-law informed her that while he 

was returning from the market, the accused Sri 

Simanta Gogoi had pushed him as a result of which he 

collided with the wall of the Naamghar and sustained 

injury. They lodged the case in this connection later 

on. 

13) P.W.-6 is Sri Kamaleswar Deka and the I/O of the 

instant case. He carried out the necessary investigation 
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against the offence alleged by P.W.-1 Sri Rajib Borah. 

He duly recorded the statements of the witnesses, sent 

the victim for medical checkup at Laluk Model Hospital 

and collected the injury report, visited the place of 

occurrence and prepared the sketch map and finally 

submitted the Charge sheet. 

14) P.W.-7 is Dr Niharika Kutum who is the Medical 

Officer and was working as Medical & Health Officer at 

Laluk Hospital during the relevant period. She 

examined the victim, P.W.-2 Sri Lekhan Borah and she 

found the following “Incised wound of about 5 cm x 2 

cm is seen on the back (occipital region) of the head 

with fresh bleeding. Swelling of the surrounding tissue 

is also seen. Caused by sharp object. Type of injury – 

simple”. 

15) The learned counsel on behalf of the 

accused/appellant has submitted that the prosecution 

version cannot be relied upon because it is not 

corroborated by any independent witnesses. Most of 

the witnesses i.e., P.W.-1, P.W.-3 and P.W.-5 are all 

relatives and interested witnesses.  

16) Per contra Learned Additional PP vehemently 

opposed the same.  He has submitted that victim 

himself adduced evidence as PW 2 and there is no 

scope any contradiction or exaggeration in absence of 

any independent witness. 
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17) Regarding the interested witnesses, Hon’ble Supreme 

Court has held way back in 1950s in Dalip Singh and 

Ors. v. The State of Punjab  [1954]1SCR145 that: 

“A witness is normally to be considered independent 

unless he or she springs from sources which are likely 

to be tainted and that usually means unless the witness 

has cause, such as enmity against the accused, to wish 

to implicate him falsely. Ordinarily a close relation 

would be the last to screen the real culprit and falsely 

implicate an innocent person. It is true, when feelings 

run high and there is personal cause for enmity, that 

there is a tendency to drag in an innocent person 

against whom a witness has a grudge along with the 

guilty, but foundation must be laid for such a criticism 

and the mere fact of relationship far from being a 

foundation is often a sure guarantee of truth. However, 

we are not attempting any sweeping generalization. 

Each case must be judged on its own facts. Our 

observations are only made to combat what is so often 

put forward in cases before us as a general rule of 

prudence. There is no such general rule. Each case 

must be limited to and be governed by its own facts.” 

 

18) Thereafter, in Masalti and Ors. v. State of U.P. 

[1964]8SCR133 Apex Court has observed “But it 

would, we think, he unreasonable to contend that 

evidence given by witnesses should be discarded only 

on the ground that it is evidence of partisan or 

interested witnesses. The mechanical rejection of such 
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evidence on the sole ground that it is partisan would 

invariably lead to failure of justice. No hard and fast 

rule can he laid down as to how much evidence should 

be appreciated. Judicial approach has to be cautious in 

dealing with such evidence; but the plea that such 

evidence should be rejected because it is partisan 

cannot be accepted as correct.” 

 

19) Similarly, Hon’ble Supreme Court in S. Sudershan 

Reddy v. State of A.P. reported in 2006 Cri LJ 

4033  held that “We shall first deal with the 

contention regarding interestedness of the witnesses 

for furthering the prosecution version. Relationship is 

not a factor to affect the credibility of a witness. It is 

more often than not that a relation would not conceal 

the actual culprit and make allegations against an 

innocent person. Foundation has to be laid if plea of 

false implication is made. In such cases, the Court has 

to adopt a careful approach and analyse evidence to 

find out whether it is cogent and credible.” 

 

20) The Hon’ble Supreme Court while appreciating the 

evidentiary value of the injured witness has held in 

catena of judgments that such witness should be given 

due weightage in considering the evidence and 

generally such witness is considered reliable.  In 

Abdul Sayeed v. State of M.P. (2010) 10 SCC 259 

has held that :  
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“The question of the weight to be attached to the 

evidence of a witness that was himself injured in the 

course of the occurrence has been extensively 

discussed by this Court. Where a witness to the 

occurrence has himself been injured in the incident, the 

testimony of such a witness is generally considered to 

be very reliable, as he is a witness that comes with a 

built-in guarantee of his presence at the scene of the 

crime and is unlikely to spare his actual assailant(s) in 

order to falsely implicate someone. "Convincing 

evidence is required to discredit an injured witness". 

27.While deciding this issue, a similar view was taken 

in, Jarnail Singh v. State of Punjab (2009) 9 SCC 

719, where this Court reiterated the special evidentiary 

status accorded to the testimony of an injured accused 

and relying on its earlier judgments held as under: 

Darshan Singh (PW 4) was an injured witness. He had 

been examined by the doctor. His testimony could not 

be brushed aside lightly. He had given full details of the 

incident as he was present at the time when the 

assailants reached the tubewell. In Shivalingappa 

Kallayanappa v. State of Karnataka 1994 Supp 

(3) SCC 235, this Court has held that the deposition of 

the injured witness should be relied upon unless there 

are strong grounds for rejection of his evidence on the 

basis of major contradictions and discrepancies, for the 

reason that his presence on the scene stands 

established in case it is proved that he suffered the 

injury during the said incident. 
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In State of U.P. v. Kishan Chand (2004) 7 SCC 

629, a similar view has been reiterated observing that 

the testimony of a stamped witness has its own 

relevance and efficacy. The fact that the witness 

sustained injuries at the time and place of occurrence, 

lends support to his testimony that he was present 

during the occurrence. In case the injured witness is 

subjected to lengthy cross- examination and nothing 

can be elicited to discard his testimony, it should be 

relied upon (vide Krishan v. State of Haryana (2006) 12 

SCC 459). Thus, we are of the considered opinion that 

evidence of Darshan Singh (PW 4) has rightly been 

relied upon by the courts below. 

28. The law on the point can be summarized to the 

effect that the testimony of the injured witness is 

accorded a special status in law. This is as a 

consequence of the fact that the injury to the witness is 

an in-built guarantee of his presence at the scene of 

the crime and because the witness will not want to let 

his actual assailant go unpunished merely to falsely 

implicate a third party for the commission of the 

offence. Thus, the deposition of the injured witness 

should be relied upon unless there are strong grounds 

for rejection of his evidence on the basis of major 

contradictions and discrepancies therein.” 

 

21) The learned counsel on behalf of the 

accused/appellant has further submitted that the victim 

did not mention about the fact that he was pulled out 
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of the bicycle by the accused, and also victim did not 

mention it to the police under Section 161 of Cr.P.C. 

that the accused pulled him out of the bicycle, but later 

he took that stand before the Court. Therefore, it 

shows that he has exaggerated the stand taken before 

the police. 

 

22) It is well settled that while appreciating the evidence 

of a witness, minor discrepancies on trivial matters 

without affecting the core of the prosecution case, 

ought not to prompt the court to reject evidence in its 

entirety. The totality of the situation is to be 

appreciated. Difference in some minor detail, which 

does not otherwise affect the core of the prosecution 

case, even if present, that by itself would not relevant 

to reject the evidence on minor variations and 

discrepancies. 

 

23) The Hon’ble Supreme Court in State of Rajasthan 

v. Smt. Kalki and Anr reported in 1981 CriLJ 

1012 observed that “normal discrepancies in evidence 

are those which are due to normal errors of 

observation, normal errors of memory due to lapse of 

time, due to mental disposition such as shock and 

horror at the time of occurrence and those are always 

there however honest and truthful a witness may be. 

Material discrepancies are those which are not normal, 

and not expected of a normal person. Courts have to 

label the category to which a discrepancy may be 
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categorized. While normal discrepancies do not corrode 

the credibility of a party's case, material discrepancies 

do so.” 

 

24) The Hon’ble Supreme Court in State Represented 

by Inspector of Police v. Saravanan and Anr. As 

reported in AIR 2009 SC 152 has held that –“While 

appreciating the evidence, the court has to take into 

consideration whether the contradictions/omissions 

had been of such magnitude that they may materially 

affect the trial. Minor contradictions, inconsistencies, 

embellishments or improvements on trivial matters 

without effecting the core of the prosecution case 

should not be made a ground to reject the evidence in 

its entirety. The Trial Court, after going through the 

entire evidence, must form an opinion about the 

credibility of the witnesses and the appellate Court in 

normal course would not be justified in reviewing the 

same again without justifiable reasons. “ 

 

25) Therefore, it is the duty cast upon the court to label 

the category to which a discrepancy belongs as 

discussed in Smt. Kalki and Anr (Supra). While 

normal discrepancies do not corrode the credibility of a 

party's case, material discrepancies do so. On critical 

examination of the testimonies of the witnesses, it is 

clear that it was the accused/appellant who had 

restrained the victim and assaulted him near the village 

Naamghar. The said stand is taken by the 
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injured/victim i.e., P.W.-2. It is also corroborated by 

P.W.-1, P.W.-3 and P.W.-5. Mere fact that this 

prosecution witnesses are relatives, is not sufficient to 

demolish version of the prosecution. The testimony of 

the injured/victim as well as the other witnesses who 

happened to be the relatives cannot be discarded on 

the basis of surmises and conjectures. In fact, the 

injured witness is a competent and material witness 

and definitely sufficient weightage must be accorded to 

his evidence. The injured/victim witness would not 

intend to let his actual assailant go scot free and 

implicate a third person falsely. Therefore, the 

statements of the above witnesses cannot be rejected 

merely on the premises of suspicion and surmises. 

Moreover, the above testimonies are duly corroborated 

by the evidence adduced by P.W.-7 i.e., Medical 

Officer, who is an independent witness. Medical 

evidence clearly shows the injuries that were inflicted 

upon the victim. 

 

26) From the scrutiny of the entire evidence available on 

record, it is proved beyond any doubt that on 

30/07/2014, at about 7:30 PM, the accused/appellant 

had restrained the victim i.e., P.W.-2 Sri Lekhan Borah 

near the Naamghar of the village and assaulted him. 

The direct evidence of the prosecution witnesses in this 

case, particularly the injured/victim himself is sufficient 

to prove the case of prosecution. The same was duly 
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corroborated by the evidence adduced by P.W.-7 i.e., 

Medical Officer. 

27) On the careful scrutiny of the totality of the facts and 

circumstances of the case, no infirmity can be found 

with the conclusion arrived by the learned Chief 

Judicial Magistrate, Lakhimpur, North Lakhimpur, in 

view of the above evidence to the affect that 

injured/victim was wrongfully restrained and assaulted 

by the accused/appellant. This Court is unable to 

accept the contention of the learned counsel for 

accused/appellant that prosecution case ought to be 

disbelieved merely because of certain material 

omission/contradictions and discrepancies of the 

prosecution witnesses. In fact, an analysis of the 

evidence of prosecution witnesses shows the version of 

P.W.-2, victim is duly corroborated by the other 

witnesses i.e., P.W.-1, P.W.-3 and P.W.-5 to the affect 

that the accused/appellant actually restrained him and 

assaulted him thereby causing hurt to him. This shows 

also corroborated by the evidence adduced by P.W.-7. 

Hence, this Court is of the opinion that the above 

mentioned evidence on record clearly shows the 

ingredients of alleged offence and conviction of the 

accused/appellant and accordingly upheld.  

28) Thus, the learned Lower Court appears to have 

considered the evidence brought on record in its 

correct perspective and rightly came to the conclusion 

that the accused/appellant is guilty of offence under 
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Sections 341 and 323 of I.P.C. Consequently, I see no 

force in the contention of the accused/appellant made 

in the instant Appeal contending that learned Lower 

Court failed to appreciate the evidence on record. 

Hence, I do not see any ground to interfere with the 

same.  

29) Accordingly, I have no hesitation in mind to hold that 

the prosecution has been able to establish the charges 

under Section 341 and 323 of I.P.C. against the 

accused/appellant beyond all reasonable doubt. Hence, 

I find no illegality in the impugned judgment and order 

passed by the learned Lower Court, and accordingly 

the impugned judgment and order of conviction so 

passed by the learned Lower Court is hereby affirmed 

and upheld. 

30) Coming to the sentence part, it is seen that the 

learned Lower Court has directed the 

accused/appellant to pay a fine of Rs.500/- (Rupees 

Five Hundred) only under Section 341 of I.P.C. and in 

default, to undergo simple imprisonment of 7 (seven) 

days, and simple imprisonment of 1(one) month, and 

also to pay a fine of Rs.500/- (Rupees Five Hundred) 

only under Section 323 of I.P.C. and in default, to 

undergo simple imprisonment for another 7(seven) 

days. In this matter, considering every aspect, I am of 

the view that the learned Lower Court has rightly 

considered the sentence inflicted upon the 

accused/appellant. As the punishment with 
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imprisonment described under Section 323 of I.P.C. is 

extended up to one year, with the fine which may 

extend up to one thousand rupees or with both, the 

learned Court below has given only one month as 

punishment under Section 323 of I.P.C. and imposed 

only Rs.500/- (Rupees Five Hundred) under Section 

341 of I.P.C. This Court is of the view that the said 

terms of punishment is of lenient nature and are 

imposed after considering various aspects of the 

instant case. No further leniency can be considered by 

this Court and accordingly, the punishment is also 

affirmed and upheld. 

31) Accordingly, the appeal is dismissed. 

32) Send back the record of G.R. to the learned Lower 

Court with a copy of judgment on compliance. 

Given under my hand and seal of this Court on 29th day 

of October, 2021.       

  

       (Syed Burhanur Rahman ) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

 
 
 
Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
( Syed Burhanur Rahman )  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
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