
1

Assam Schedule VII. Form No. 132                                                     

                                        HIGH COURT FORM NO J (2)

                         HEADING OF JUDGMENT IN ORIGINAL SUIT

                                       DISTRICT: LAKHIMPUR

           IN THE COURT OF THE MUNSIFF NO.1, NORTH LAKHIMPUR, 

                                             LAKHIMPUR

                 WEDNESDAY THE 07TH DAY of APRIL 2021

MONEY SUIT NO: 20/2021

(ORIGINAL MONEY SUIT NO.08/2017)

                                      Present: Ms. Sparsita Garg, M.A, LL.M, AJS
                                                  Munsiff No.1, North Lakhimpur, 

            Lakhimpur.

                      Sri Kamal Kumar Changkakoti,
                      S/o – Late Khagendra Nath Changkakoti,

                R/o – Ward No.8, North Lakhimpur,
     P.S.- North Lakhimpur,

                      District: Lakhimpur, Assam
.................... ...... Plaintiff

                                  Versus

The New India Assurance Co. Ltd. 
Thakur Shivram market, N.T. Road, 
North Lakhimpur, 
District: Lakhimpur.

Represented by it's Senior Branch Manager, 
     North Lakhimpur Branch, 
     District: Lakhimpur. 

 .................... Defendant 

                                                            

This suit coming on for hearing on  17th day of March 2021 in the
presence of:-                    
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Mr. Biman Borah .....Learned Counsel for plaintiff.        

Mr. Pulak Gogoi .....Learned Counsel for defendant.

 

And having stood for consideration to this 07th day of April 2021, the
court delivered the following Judgment:-

J U D G E M E N T                    

1. This is a suit for recovery of Rs.6,73,630/- (Rupees Six Lakhs Seventy

Three Thousand Six Hundred Thirty) only along with interest and cost of

the suit. 

2. The plaintiff is a promoter of Valley View Co-Education English Medium

school under C.B.S.E. located at Ward No.8, North Lakhimpur, Lakhimpur

and has filed this suit claiming compensation of Rs. 6,73,630/- (Rupees

Six  Lakhs  Seventy  Three  Thousand  Six  Hundred  Thirty)  only for  the

damage caused to  the boundary wall  of  the plaintiff  school.  Plaintiff’s

case in brief is that the plaintiff has insured two school building and a

boundary wall with the defendant company for a sum of Rs. 2,65,00,000/-

(Rupees  Two  Crores  Sixty  Five  Lakhs)  only  vide  policy  no.

53010411150100000193 for  the  period 21.09.2015 to  20.09.2016 and

accordingly the plaintiff paid Rs. 16,986/- (Rupees Sixteen Thousand Nine

Hundred Eighty Six) only as premium to the defendant for policy amount

of  Rs.2,65,00,000/-  (Rupees  Two  Crores  Sixty  Five  Lakhs)  only.  The

boundary wall of the school collapsed while some construction work was

going on and  the extent of damage of the collapsed wall was estimated

at Rs. 6,73,630/- (Rupees Six Lakhs Seventy Three Thousand Six Hundred

Thirty)  only vide  PWD  building  estimate  which  was  prepared  on

18.12.2015 and sent to defendant company on 30.11.2015. The plaintiff

intimated  the  defendant  company  about  the  incident  along  with  the

report of the PWD building. The plaintiff also informed about the incident

to North Lakhimpur Police Station and the police also made necessary
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enquiry  vide  GD  entry  no.  367  dated  08.12.2015.  The  defendant

thereafter  engaged  a  surveyor  and  loss  assessor  who  survey  the

boundary wall which was insured with the defendant and also considered

the extent of damage which was estimate at Rs.6,73,630/- (Rupees Six

Lakhs Seventy Three Thousand Six Hundred Thirty) only. However, the

defendant in response to the claim of the plaintiff informed the plaintiff

vide letter bearing memo no.530104 dated 13.07.2016 that the policy

had  not  covered  the  boundary  wall.  Nowhere  is  it  mentioned  that  in

clause no. 6 and 7 of the policy about the boundary wall which is false as

the plaintiff send a letter to defendant for enhancement of sum assured.

The  plaintiff  sent  a  letter  dated  18.07.2016  explaining  reasonable

probability of insurance of the boundary wall to which the defendant had

replied  vide  letter  no.  530104/FIRE  CLAIM/KJJ/2016/61  26.07.2016

reiterating its earlier stand. The plaintiff thereafter sends a legal notice

through registered post for settlement of the claim and the defendant

replied that they had intentionally broken the boundary wall. Hence, the

plaintiff has filed this suit for recovery of money.

3. The defendant contested the suit by filing written statement wherein

the  defendant  company  prayed  for  dismissal  of  the  suit.  Further,  the

defendants  case  is  that  the  policy  no. 53010411150100000193 is

accepted by both the parties. Nowhere in clause no.7 there is mention

about the boundary wall and the policy was made for the building but in

clause no.6 in block details of the policy certificate it is mentioned simply

as  boundary  wall  of  the  school  building  sum  insured  is  Rs.15,000/-

(Rupees Fifteen Thousand) only. The defendant intimated the plaintiff that

the wall collapsed due to fault of the plaintiff and was intentionally broken

by the plaintiff for wrongful gain. Hence, prayed for dismissal of the suit.

 
4. On going through the rival pleadings the following issues are

framed for decision:
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Issue no.1: Is there any cause of action for the suit?

Issue no.2: Is this suit maintainable?

Issue no.3: Whether the defendant had insured two school buildings and

boundary wall of the plaintiff for a sum of Rs. 2,65,00,000/- (Rupees Two

Crores  Sixty  Five  Lakhs)  only  vide  policy  no.  53010411150100000193

covering the period from 21.09.2015 to 20.09.2016?

Issue no.4: Whether on 25.11.2015 the rear boundary wall of the school

collapsed which damaged Rs. 6,73,630/- (Rupees Six Lakhs Seventy Three

Thousand Six Hundred Thirty) only and Whether the policy insured by the

defendant  with  the  plaintiff  over  the  boundary  wall  of  the  plaintiff’s

building?

Issue no.5: To what other relief/reliefs the plaintiff is entitled to?

5. I have heard arguments advanced by learned counsel of both sides.

The plaintiff side examined four (4) numbers of witnesses and exhibited

documents. The defendant did not adduce evidence. Let me now discuss

the issues one by one.

DISCUSSION, REASONS AND DECISION THEREOF:

Issue no.1: Is there any cause of action for the suit?

6. The plaintiff in this suit has prayed for compensation for the collapsed

wall which was insured with the defendant company along with the two

school building. On the other hand the defendant denied the claim of the

plaintiff and submitted that the collapsed wall was not covered with the

insurance policy and the wall collapsed due to fault of the plaintiff. Cause

of  action  is  nothing  but  bundle  of  facts  admitted  or  denied  by  rival

parties. The pleadings of the parties show prima facie disputes between

the parties. Hence, I find there is cause of action for filing the instant suit.

Hence issue no. 1 is decided in affirmative.
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Issue no.2: Is this suit maintainable?

7.  The defendants submitted that the plaintiff has not approached the

proper forum to get the relief. The plaintiff being a policy holder of the

defendant company should have approached before the consumer forum

for deficiency in service. Thus the defendants submitted that the suit is

not maintainable. The defendant side had questioned the jurisdiction of

civil court but the law is very clear that plaintiff can approach both the

civil court as well  as the consumer court as there is no specific bar in

approaching a civil court. The nature of transaction between the plaintiff

and  defendant  appears  to  be  of  civil  nature.  Hence,  the  plaintiff  has

discretion to choose civil court or the consumer forum to seek appropriate

relief.  Thus,  the claim of  the defendant  holds no good.  In  view of  the

above discussion this court is of the considered opinion that the suit is

maintainable. Hence, issue no.2 is decided in favour of the plaintiff.  

Issue  no.3:  Whether  the  defendant  had  insured  two  school

buildings  and  boundary  wall  of  the  plaintiff  for  a  sum  of  Rs.

2,65,00,000/-  (Rupees  Two  Crores  Sixty  Five  Lakhs)  only  vide

policy  no.  53010411150100000193  covering  the  period  from

21.09.2015 to 20.09.2016?

Issue no.4: Whether on 25.11.2015 the rear boundary wall of the

school collapsed which damaged Rs. 6,73,630/-(Rupees Six Lakhs

Seventy Three Thousand Six Hundred Thirty) only and whether

the policy insured by the defendant with the plaintiff over the

boundary wall of the plaintiff’s building?

8. Issue no.3 and 4 are interrelated and for the sake of convenience both

the  issues  are  decided  together.  The  defendant  claimed  that  the

boundary wall was not included in the policy no. 53010411150100000193

which was insured for the building. Further the defendant submitted that

the wall collapsed due to fault of the plaintiff for which the claim of the
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plaintiff should be rejected. On the other hand the plaintiff submitted that

the insurance policy covered not only the building but also the boundary

wall. The plaintiff and other witnesses supported the claim of the plaintiff.

Admittedly  the  boundary  wall  of  the  plaintiff  got  collapsed  and  the

plaintiff has taken a policy for an amount of  Rs. 2,65,00,000/- (Rupees

Two  Crores  Sixty  Five  Lakhs)  only vide  policy  no.

53010411150100000193. The plaintiff in support of his case examined

four  numbers  of  witnesses  and  also  proved  various  exhibits.  Plaintiff

submitted that  as per clause no.6 of  the policy  the total  sum insured

includes two school buildings along with a boundary wall amounting to

Rs.  2,65,00,000/-  (Rupees  Two  Crores  Sixty  Five  Lakhs)  only. Thus  it

appears that the plaintiff has taken the insurance policy not only for the

two buildings but also for the boundary wall. Now it is to be seen as to

whether the wall collapsed due to fault of the plaintiff. While the plaintiff

claimed that the wall  got collapsed while some construction work was

going  on  the  other  hand  the  defendants  claimed  that  the  wall  was

damaged due to fault on the part of the plaintiff and same was damaged

with ulterior motive. The plaintiff in his evidence stated that he took the

insurance for the two school buildings including the boundary wall for an

amount of Rs. 2,65,00,000/- (Rupees Two Crores Sixty Five Lakhs) only

and he paid the premium accordingly. The plaintiff proved exhibit 1 and

as per clause 6 of the policy the insurance cover was taken for the two

school building and the boundary wall of the school building. The school

buildings  were  insured  at  Rs.  2,50,00,000/-  (Rupees  Two  Crores  Fifty

Lakhs) only and the boundary wall was insured at Rs.15,00,000/- (Rupees

Fifteen Lakhs) only. However inadvertently the sum insured for boundary

wall was shown as Rs.15,000/- (Rupees Fifteen Thousand) only. The other

witnesses also corroborated this fact  and the defence nowhere denied

this  fact.  Further,  it  appears  that  the  defendant  company  has  also

received premium not only for the two school buildings but also for the

disputed wall. Though the defendant claim that the wall got collapsed due
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to lapses on the part of the plaintiff but the defendant did not adduce

evidence to support his claim.

P.W-2 is a mason by profession who also stated that he constructed the

wall as directed by the plaintiff. P.W-3 is an employee of P.W-1 and he

stated  that  the  wall  was  constructed  in  the  year  2012  but  the  wall

collapsed while  they were working in  the school  field  with  a JCV.  The

above evidence of the witnesses shows that the plaintiff constructed the

boundary wall in the year 2012 and unfortunately the wall got collapsed.

The plaintiff informed the matter to the defendant company and further

submitted that  the rear  boundary wall  measuring about  77.50 meters

collapsed and competent persons of PWD building estimated the cost of

broken wall at Rs. 6,73,630/- (Rupees Six Lakhs Seventy Three Thousand

Six Hundred and Thirty) only. The defendant also engaged a surveyor to

determine  the  extent  of  damage.  The  plaintiff  also  proved  the  report

containing three pages. The plaintiff also informed the matter to North

Lakhimpur Police Station regarding the incident.

P.W-4 is  the surveyor who was deputed by the defendant company to

assess the loss and damage caused to the boundary wall of the plaintiff

school and accordingly he submitted the survey report marked as exhibit-

15. From the evidence of the P.W’s it appears that the plaintiff insured the

two school buildings and the boundary wall with the defendant company

for an amount of Rs. 2,65,00,000/- (Rupees Two Crores Sixty Five Lakhs)

only where the two building were insured for Rs.2,50,00,000/-  (Rupees

Two Crores Fifty Lakhs) and the rest Rs.15,00,000/-(Rupees Fifteen Lakhs )

only was insured for the boundary wall.  The wall got collapsed within the

time year  of  insurance.   Inadvertently  the  boundary  wall  insured  was

shown  as  Rs.15,000/-  (Rupees  Fifteen  Thousand)  only  instead  of

15,00,000/- (Rupees Fifteen Lakhs  ) only.

Thus, the plaintiff has successfully proved that the plaintiff has insured

the boundary wall at Rs.15,00,000/- (Rupees Fifteen Lakhs ) only  which
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got collapsed. As per the terms of the policy the defendant company is

bound to compensate the plaintiff for the insured wall. The estimated loss

for the damaged wall is Rs.6,73,630/- (Rupees Six Lakhs Seventy Three

Thousand Six Hundred and Thirty) only as such both issues no.4 and 5 is

decided in favour of the plaintiff.

Issue no.5: To what other relief/reliefs the plaintiff is entitled to?

9. It is found that the plaintiff has sustained loss of Rs.6,73,630/-(Rupees

Six  Lakhs  Seventy  Three  Thousand  Six  Hundred  Thirty)  only for  the

damaged wall which was insured with the defendant company. Thus the

plaintiff is entitled to a decree of recovery of Rs.6,73,630/- (Rupees Six

Lakhs Seventy Three Thousand Six Hundred Thirty) only. 

10. In the result plaintiff suit is decreed on contest without cost.

 

11. Prepare a decree accordingly.

     Given under my hand and seal of this court on this 07th  day of  April, 2021

at North Lakhimpur, Lakhimpur.

                                                                   
                                           (Ms. Sparsita Garg)
                                                                          Munsiff,
                                                           North Lakhimpur, Lakhimpur
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              A P P E N D I X        

      1. WITNESS OF PLAINTIFF SIDE:

1. P.W-1: Kamal Kumar Changkakoti
2. P.W-2: Md. Riyaj Ali
3. P.W-3: Jiten Borah @ Sunil Borah 
4. P.W-4: Bhaskar Borah

        
     2.  EXHIBITS OF PLAINTIFFS SIDE:  

1.  Exhibit 1: Standard Fire and Special Perils Policy 
2.  Exhibit 2: Letter sent to defendant
3.  Exhibit 3: Enhanced Standard Fire and Special Perils Policy 
4.  Exhibit 4: Receipt of premium by defendant on 21.09.2015
5.  Exhibit 5: Receipt of premium by defendant on 01.10.2015
6.  Exhibit 6: Estimated Report
7.  Exhibit 7: GD Entry No.367 dated 08.12.2015
8.  Exhibit 8: Letter to defendant dated 13.07.2016
9.   Exhibit 9: Office copy of letter dated 18.07.2016
10. Exhibit 10: Letter to defendant dated 26.07.2016
11. Exhibit 11: Advocate Notice dated 20.08.2016
12. Exhibit 12: Postal receipt 
13. Exhibit 13: Defendant's reply notice
14. Exhibit 14: Letter to defendant dated 23.08.2016
15. Exhibit 15: Survey Report 
16. Exhibit 15(1) & (2): Signatures of Bhaskar Borah (P.W-4)

    3. WITNESS OF DEFENCE SIDE: NIL
             
    4. EXHIBITS OF DEFENCE SIDE: NIL

 

                                           (Ms. Sparsita Garg)
                                                                         Munsiff,
                                                            North Lakhimpur, Lakhimpur. 

 M.S  20 OF 2021




