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Assam Schedule VII. Form No. 132                  

                HIGH COURT FORM NO J (2)

     HEADING OF JUDGMENT IN ORIGINAL SUIT

                       DISTRICT: LAKHIMPUR

IN THE COURT OF THE MUNSIFF NO.1, NORTH 
LAKHIMPUR, TUESDAY THE 03RD DAY of 
DECEMBER 2021

TITLE SUIT NO: 28/2021

(original T.S. Case No.07/2018)

      Present: Ms. Sparsita Garg, M.A, LL.M, AJS
                      Munsiff No.1, North Lakhimpur, 

     Lakhimpur.

     1. Sri. Himen Gogoi & Another

                 R/o- Town Bontow Ward No.14  

 P.O. & P.S.- North Lakhimpur 

                 District: Lakhimpur, Assam

.........................Plaintiffs.      
                   
                                  Versus

1. Musstt. Fatema Begum & Others

R/o-  Ward No.1, Naukari

P.O. & P.S.- North Lakhimpur

 .................... Defendants. 

                                                                   

This suit coming on for hearing on 07th  day of 
April, 2021 in the presence of:-        
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Mr. Biman Borah .......    Learned Counsel for 
plaintiffs.                                                          

Mr. Salim Khandakar .......... Learned Counsel for 
defendants.

 

And  having  stood  for  consideration  to  this  03rd

day of December 2021, the court delivered the
following Judgment:

JUDGMENT

1.This is a suit under Section 6 of the Specific Relief

Act  fot  khas  possession,  eviction  of  defendants

with men and materials and injunction. 

2.The plaintiffs filed this suit alleging that the suit

land is  recorded in  the name of  the defendants

except for proforma defendant no. 13 and 14. The

land of  the  patta  was originally  recorded in  the

name  of  Rahimuddin,  Rekubuddin,  Mohammad

Hussan,  Son  of  Fajaluddin  Ali  and  all  the  three

pattadars  have  already  expired.  The  wife  of

Rekibuddin, Rejina Begum also expired and their

sons are proforma defendant no. 13 and 14. Late

Rekibuddin  during  his  lifetime  in  the  year  1970

handover possession of “Ka” Schedule land to the

plaintiff  no.1  and  also  delivered  possession  of

“Kha” and  “Ja”  schedule to the husband of the

plaintiff  no.2  namely  Kiran  Gogoi.  As  the
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relationship between Rekibuddin and the plaintiffs

were  cordial,  hence,  the  plaintiff  no.1  and  his

brother's  gave  some  money  to  Rekibuddin  and

verbally  handover  possession  to  the  plaintiffs.

Thereafter,  the  wife  of  Rekibuddin,  i.e.,  Rejina

Begum in the year 1989 executed a kacha deed in

favour of plaintiff no.1 and also executed a katcha

deed  in  favour  of  plaintiff  no.2  for  transfer  of

“Kha” and “Ga” schedule land. In the said deed

the sons of Rekebuddin were also witnesses in the

deed and since 1970 the suit land is in possession

of  plaintiff  no.1  and  his  brother  deceased  Kiran

Gogoi continuously till his death in the year 2016.

Late Kiran Gogoi married plaintiff no.2 in the year

1994.  The Defendant  No.1  with  the  intention  to

grab the land of the plaintiffs filed a petition for

demarcation  of  the  land  in  the  Circle  Office.

Further it is submitted that the son of Rekibuddin

handed over 01 Bigha of land on 15.11.2001 to

Md.  Samir  Ali  which  is  part  of  land  covered  by

patta no.181 measuring 02 Bigha and 18 Lessas

and since then Amir Ali is cultivating the land. The

Defendant  No.1  filed  the  application  for

demarcation of different land including this land.

The  Circle  Officer  in  Case  No.64/2017  on

22/01/2018 and asked the plaintiff no.2 to appear

in  his  office  with  documents  and  the  plaintiffs
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accordingly appeared before the Circle Officer with

all  the  documents  and  gave  written  petition

informing the authority that they are in possession

continuously  since  1970.  However,  the  Circle

Officer again on 09.07.2018 asked the plaintiff to

issue notice to plaintiff no.1 and others. However,

the year in the notice has been wrongly shown as

2017.

The Defendant No.1 is  trying to demarcate land

which  is  not  in  his  possession  and  the  Circle

Officer instead of the knowledge that Defendant

No.1  has  no  possession  is  issuing  notice  to  the

plaintiff  illegally  for  which  the  plaintiffs  filed  a

petition before ADC, North Lakhimpur praying for

stay of boundary demarcation and also prayed for

spot verification and accordingly the Learned ADC,

North Lakhimpur forwarded the application to the

Circle Officer. The plaintiff no.2 on coming to know

about the intention of Defendant No.1 filed a case

on  12.02.2018 under Section 144 of the Code of

Criminal  Procedure  against  Defendant  No.1  and

also prayed for restraining the defendants and his

men from entering into the suit land. The Learned

Executive Magistrate on that very day forwarded

the  same  to  the  Officer-in-Charge,  North

Lakhimpur  Police  Station  for  doing  the  needful.
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However,  the police as well  as the Circle Officer

did not take any action. Further it is alleged that

on  01.03.2018  the  Defendant  No.1  along  with

other defendants and with the help of more than

100 persons forcefully entered into the suit land

and dispossessed the plaintiffs. All those persons

were  armed with  dao,  lathi  etc.  and  threatened

the plaintiffs  with  dire  consequences if  they are

resisted the plaintiff no.2 immediately lodged an

ejahar at N.L.P.S. against defendant no.4 and often

and NLPS case no.  215/18 u/s-  143/447/506 IPC

was  registered.  The  defendant  no.1  thereafter

tried to erect  temporary  structure and also  now

trying  to  sell  the  suit  land.  On coming to  know

about  the  intention  of  defendant  no.1,  the

plaintiffs  approached  the  Circle  Officer,  North

Lakhimpur  not  to  allow  sale  permission  of  the

disputed  land  to  the  defendant  no.1.  The

defendant no.1 had illegally  claimed the land of

Rahimuddin and the defendant can only claim the

land  of  his  deceased  father  Rekibuddin.  The

defendant  no.1  and  others  have  illegally

dispossessed  the  plaintiffs  without  having  any

right. The plaintiff had then cultivated in the above

land and they have been illegally. The defendants

are therefore  liable  to  be evicted with  men and

materials from the suit land. Hence this suit. 
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3.The defendants contested the suit by filing three

separate written statements. 

Written  statement  submitted  by  defendant

No.1 on behalf  of  defendant  1 and 2 and

proforma defendant no. 6 to 12 

The  defendant  no.1  in  his  written  statement

submitted  that  he  has  submitted  this  written

statement  on  behalf  of  defendant  no.2  and

proforma  defendant  no.  6  to  12  as  they  have

authorized him to take steps by executing power

of attorney no.141 dated 27/02/2017 and no. 82

dated  06/03/2017.  Further,  the  defendants

submitted that the suit is liable to be dismissed as

there  is  no  cause  of  action  for  the  suit.  The

plaintiffs  have  no  right,  title,  interest  and

possession over the suit land and hence they have

no right to file the present suit under Section 6 of

the Specific Relief Act. Further, it is submitted that

the plaintiffs since long have been disturbing the

possession of defendant no 1 and 2 and proforma

defendant no. 6 to 12 by encroaching their shared

boundary. The answering defendants due to some

reasons are unable to cultivate their land and as

such  they  are  cultivating  the  land  through
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defendant no. 5 and 7. The plaintiffs often disturb

the labours engaged by defendant no. 5 and 7.

The  defendants  further  denied  the  claim of  the

plaintiffs and denied that Late Rakumuddin during

his  lifetime handed over  the scheduled  mention

land  by  executing  Ka,  Kha  and  Ga and  also

denied having handed over  the possession after

receiving some cash. It is also denied that the wife

of  Late  Rakimuddin  namely  Rejima  Begum

executed a katcha (unregistered) deed in favour of

defendant no.1 and 2. Late Rakimuddin during his

lifetime  solved  his  entire  land  in  favour  of

proforma  defendant  no.1  Tajamul  Hussain  and

proforma  defendant  no.21  Tafajul  Hussain  and

accordingly their names have been recorded in the

record of right covered by Myadi patta no. 181 as

per  entry  no.  2  and 24.  Further,  it  is  submitted

that the wife of Late Rakimuddin, Rejima Begum

had no right  to  execute  a  katcha (unregistered)

deed.  The  defendants  denied  the  statements

made in paragraph 3 by denying that the plaintiff

no. 1 and his brother Kiran Gogoi is continuously

cultivating the land since 1970 and further denied

that  after  the  death  of  Kiran  Gogoi  the  plaintiff

no.2 being the wife of Kiran Gogoi  is  cultivating

the land. Further, the defendants denied that the
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defendant no.1 in  order  to  grab the land of  the

plaintiffs  filed  petition  before  the  Circle  Officer,

North Lakhimpur from determining the boundary

of  the  suit  land.  The  defendants  had  to  file  an

application  before  the  Circle  Officer  for

determining the boundaries as the plaintiffs have

encroached their land and accordingly the Circle

Officer, North Lakhimpur issued notice to plaintiffs,

defendants  as  well  as  other  persons.  The Circle

Officer, North Lakhimpur and other officials arrived

for  determining  the  boundary  but  the  plaintiffs

objected  and  created  an  untoward  situation  for

which  the  revenue  officials  had  to  return  back

without determining the boundary. The defendants

denied  that  the  son  of  Late  Rekimuddin  sold  1

Bigha  of  land  to  Samir  Ali  who  had  no  right

whatsoever.  Late  Rakimuddin  during  his  lifetime

sold  his  entire  land.  The  defendant  no.  1  has

already taken steps against Samir Ali who is trying

to  dispossess  the  defendants.  Further,  it  is

submitted  that  the  plaintiffs  without  any  reason

have filed petition before ADC (Revenue) against

the  decision  of  CO  for  demarcation  of  the

boundary.  The  defendants  also  denied  the

statements made in paragraph 6, 7 and 8 of the

plaint.  Further,  it  is  submitted that  the plaintiffs

have filed a false police case for erecting fencing

T.S. No. 28 of 2021



                                           9                                     

over their own land. The defendants also denied

the averments made in para 9. Though defendant

no.1 wanted to sell 02 katha of land from dag no.

340 to Swapnali Miri, W/o Utpal Miri and sought for

NOC but due to objection given by petitioner no.1

he could not obtain the NOC. The defendants also

submitted that the statement made in paragraph

10 is false. The suit land covered by patta no. 181

was  originally  owned  and  possessed  by  Late

Fazaluddin  who  died  leaving  behind  three  and

namely Rahimuddin, Rokimuddin and Mohammad

Hussain (now deceased). During the lifetime of the

three sons,  they made a family  partition among

themselves  and  got  their  respective  shares  and

the  second  and  third  son  of  Late  Rakimuddin

during their lifetime sold almost all their land from

their respective share. The defendant no. 1 and 2

and  the  proforma  defendants  are  in  possession

over the remaining land occupying and possessing

the  land  by  right  of  inheritance  by  Late

Rahimuddin and are cultivating the land through

defendant  no.  5  and  7  and  hence  the  plaintiffs

have  filed  a  false  case  against  them.  The

defendant  no.  1  and  2  and  the  proforma

defendants have inherited the land through Late

Rahimuddin and the name of defendant no. 1 and

2 and the proforma defendants have been entered
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vide  the  Revenue  Case  no.  179/2017  and  the

Circle  Officer  vide  order  dated  22/02/2017  have

mutated  the  same.  Further,  it  is  submitted  that

the mutation was done as the defendant no. 1 and

2 and proforma defendant were having possession

over  the  disputed  land.  The  defendants  further

submitted  that  neither  the  wife  of  Late

Rakimuddin and his son could have executed any

deed nor could have handed over possession as

Late Rakimuddin during his lifetime sold his share

of land. 

 As the plaintiffs neither have right or title nor has

possession  over  the  suit  land,  therefore,  the

plaintiffs are not entitled to any reliefs as claimed

for.  Further,  it  is  submitted  that  the  plaintiffs

cannot  claim  recovery  of  possession  and

injunction  as  the  plaintiffs  never  had  possessed

over the disputed land. Hence prayed for dismissal

of the suit.  

Written  statement  submitted  by  defendant

No.3, 4, 5 and 7 

The  defendant  no.  3,  4,  5  and  7  filed  separate

written statement wherein they denied the claim

of the plaintiffs as there is no cause of action for

filing the suit. The plaintiffs neither have right, title
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and interest nor possession for which they are not

entitled  to  any  claim  under  section  6  of  the

Specific Relief Act. The plaintiffs since long have

been  encroaching  the  boundaries  of  the

defendants  and  thereby  creating  disturbance  in

enjoying peaceful  possession by the defendants.

The defendant no. 5 and 7 have been cultivating

the land on behalf of the other defendants and the

plaintiffs from time to time have been disturbing

the  defendants  from  cultivating  the  land.  The

defendant no. 3, 4, 5 and 7 denied all the claim of

the  plaintiffs.  Further,  it  appears  that  the

answering  defendants  have  reiterated  the

statements made in the written statement made

by  defendants  no.  1  and  2  and  proforma

defendant no.  6 to 12.  In the written statement

the  defendants  have  claimed  that  the  plaintiffs

have filed this  false  suit  under  section 6  of  the

Specific Relief Act, the plaintiffs' suit be dismissed.

Written  statement  submitted  by  proforma

defendant No. 1, 4 and 21 

Proforma  defendant  No.  1,  4  and  21  also

submitted a separate written statement  wherein

they stated that they have been wrongly arrayed

as defendants. The answering defendants are co-
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pattadars  of  patta  no.  181  having  their

independent share. 

The  name  of  proforma  defendant  no.  1  was

recorded in column “JA” in the aforesaid patta no.

181.  As  per  mutation  case  no.  04/2014  dated

03.03.2014 in respect of Dag No.230 for an area of

Bighas,  01  Katha  and  05  Lechas  by  right  of

purchase from Rakimuddin. The name of proforma

defendant no. 21 was recorded in patta no. 181 as

per  note  in  mutation  case  no.03/2014  dated

03/03/2014, dag no.230 for an area of 02 Bighas,

01 Katha and 05 Lechas by right of purchase and

possession in the name of Rakimuddin. Similarly,

as  per  mutation  case  no.147/2014  as  per  note

“TA” dated 09.05.2014 in dag no. 251 of patta no.

181 land measuring 02 Kathas was recorded in the

name  of  Diganta  Borphukan  and  Ram  Avatar

Sarma. The proforma defendant’s no.4 Ram Avatar

Sarma  purchased  a  plot  of  land  measuring  02

Kathas out of dag no. 251 of periodic patta no.181

which is under his peaceful possession. Again, the

proforma  defendant  no.  21  purchased  a  plot  of

land measuring Bighas, 01 Katha and 05 Lechas

covered by Dag no.230 of periodic patta no. 181

with  pattadars  Md.  Dipu  Rahman  and  Taufikul

Ahmed which is under the peaceful possession of
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proforma defendant no.  21 which he purchased.

Likewise,  Proforma  Defendant  no.1  Tajamul

Hussain also purchased a plot of land measuring

Bighas,  01 Katha and 05 Lechas  of  land in  dag

no.230  of  periodic  patta  no.  181  and  the

defendant is in peaceful possession of the same.

Further,  the  proforma  defendant  submitted  that

the  land in  their  possession  are  totally  different

land and those are not related to the suit land. All

the  answering  defendants  have  their  respective

possession over their respective shares. As such,

prayed for passing appropriate orders as per law.

4.On  going  through  the  rival  pleadings  the

following issues are framed for decision:

Issue no.1: Whether the plaintiffs had possession

over the suit land till 01.03.2018?

Issue  no.2: Whether  the  plaintiffs  were

dispossessed from the suit land on 01.03.2018?

Issue no.3:  Whether the plaintiffs are entitled to

the reliefs as prayed for?

Issue no.4:  To what relief/reliefs the parties are

entitled?

5.  I  have  heard  arguments  advanced  by  learned

counsel of both sides. The plaintiffs side examined

05  (five)  numbers  of  witnesses  and  proved
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05(five) numbers of exhibits. The defendants side

examined  02  (two)  witnesses  and  proved  15

(fifteen) numbers of exhibits. Let me now discuss

the issues one by one.

DISCUSSION,  REASONS  AND  DECISION

THEREOF: 

Issue  No.1:  Whether  the  plaintiffs  had

possession over the suit land till 01/03/2018?

Issue  No.2:  Whether  the  plaintiffs  were

dispossession  from  the  suit  land  till

01/03/2018?

6.  For the sake of convenience both issues no. 1 and

2 are decided together. The plaintiffs in their plaint

claimed  to  have  been  dispossessed  by  the

defendants  on  01/03/2018  and  prior  to  that

dispossession,  the plaintiffs  were possessing the

land by cultivating their  respective shares.  After

dispossession the plaintiffs immediately lodged an

ejahar with the police. The defendants denied the

claim  of  the  plaintiffs  and  submitted  that  there

was no cause of action for the suit as they denied

having dispossessed the plaintiffs on the alleged

date  of  occurrence.  The  plaintiffs  and  the

defendants claimed their respective right through

the  original  owner  Fazaluddin  who  left  behind
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three sons and they inherited the properties left

behind  on  his  death.  The  present  suit  is  under

Section  6  of  the  Specific  Relief  Act  and  as  per

section 6 of the Act any person can file a suit for

recovery  of  the  land  dispossessed  illegally.

Therefore,  this  court is  not  required to look into

their  respective  right  and  title  over  which  they

claimed  their  right.  Admittedly,  the  present  suit

has  been  filed  on  21/04/2018  and  the  date  of

alleged occurrence is 18/03/2018. Thus, it appears

that the suit has been filed within six (6) months

from  the  date  of  alleged  dispossession.  The

plaintiffs in their evidence stated that they have

been cultivating the land since more than twenty

five  (25)  years.  Further,  P.W-1  in  his  cross

examination admitted that he has shown three (3)

schedules in his plaint and he does not know for

which schedule land he has filed this instant suit.

P.W-2 also corroborated the evidence of P.W-1 that

both the plaintiffs are cultivating the land which

she  has  inherited  from  her  deceased  husband.

However,  in  her  cross  examination  P.W-2  stated

that she does not know the dag no. and patta no.

of  the  land  under  her  possession.  Further,  this

witness stated that in the year 2018 the land was

demarcated by the revenue officials. However, the

plaintiff  no.1  himself  admitted  that  though  the
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circle officer sent revenue officials for demarcation

of the land but the plaintiffs filed a petition before

the ADC (Revenue) against the said order. P.W-3 in

his cross examination admitted that he does not

know the dag no. and patta no. of the suit land.

The other witnesses of the plaintiff side could not

mention  the  dag  and  patta  no.  of  the  land

dispossessed.   Since  the  plaintiffs  have  claimed

that the defendants have dispossessed them and

therefore the burden is upon the plaintiffs to prove

such dispossession.  The defendants on the other

hand denied having dispossessed the plaintiffs by

encroaching  their  land.  Defendants  claimed that

the plaintiffs have been trying to encroach their

boundary land and as such the defendants filed a

petition before the circle officer for demarcation of

the boundary between the parties.  Further,  they

claimed that though the revenue officials came to

measure the land but the plaintiffs did not allow

the revenue officials to measure the land. This fact

has  not  been  denied  by  the  plaintiff’s  side  and

rather  admitted  that  the  defendant’s  side  with

ulterior motive filed a petition for demarcation of

their land. 

Admittedly  the  land  of  the  plaintiffs  and  the

defendants are adjacent to each other and both
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parties  share  a  common  boundary.  Both  parties

also claim that  either  side have encroached the

land  of  each  other.  From  the  evidence  of  the

defendants, it appears that on the alleged date of

occurrence  the  defendants  were  erecting  a

boundary  fencing  to  which  the  plaintiff’s  side

objected  and  there  was  confrontation  between

both parties. The plaintiff side though alleged that

on  the  date  of  occurrence  the  defendants

dispossessed  him  but  there  evidence  is  not

convincing  enough  and  none  of  the  witnesses

described  the  land  which  was  alleged  to  have

been  dispossessed  by  the  defendants.  The

evidence of the witnesses could not describe as to

how  the  defendants  dispossessed  the  plaintiffs.

Further,  the  witnesses  also  could  not  give  any

detail as to how much land the defendant alleged

to have encroached or dispossessed.  Simply by

lodging an ejahar itself cannot prove the alleged

dispossession  by  the  defendants.  Further,  it

appears  that  the  primary  dispute  between  the

parties  is  regarding  the  shared  boundary.  The

respective share is yet to be demarcated by the

revenue officials. In view of the discussions above

made, it appears that the plaintiffs have failed to

prove that they were in possession of the suit land

prior to 18/03/2017 till they were dispossessed by
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the defendants as alleged. Thus Issue no. 1 and 2

is decided against the plaintiffs. 

Issue  No.3:  Whether  the  plaintiffs  are

entitled to the reliefs as prayed for?

Issue no.4: to what relief/reliefs the parties

are entitled?

7. Issue no. 3 and 4 are decided together as they are

interrelated. In view of my discussion and decision

in Issue no. 1 and 2 the plaintiffs are not entitled

to get any relief as prayed for. Hence Issue no.3

and 4 is also decided against the plaintiffs. 

8. In  view  of  the  discussions  made  in  the  earlier

issues, it is found that the plaintiff is not entitled

to any reliefs.

9. In  the  result  the  plaintiff's  suit  is  dismissed  on

contest with cost.

10. Prepare a decree in terms of judgment and

order. 

Given under my hand and seal on this 03rd day of

December, 2021 at North Lakhimpur, Lakhimpur.

                      

    Ms. Sparsita Garg
                                                    Munsiff No.1,  
                  North Lakhimpur, Lakhimpur
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A P P E N D I X

WITNESS OF PLAINTIFF SIDE:

1. P.W-1: Sri Himen Gogoi
2. PW-2: Smti. Runi Gogoi
3. PW-3: Sri Arun Gogoi
4. PW-4: Sri Thaneswar Gogoi
5. PW-5: Sri Dipen Gogoi

     
EXHIBITS OF PLAINTIFF SIDE:

1. Exhibit 1:  Sale deed dated 02.03.2019
executed by Rajima Begum  

2. Exhibit 1(1) & 1(3): Signatures of Rejima Begum
and her son Dipu Rahman

3. Exhibit 2: Sale deed dated 02.03.2019
executed by Rajima Begum 

5. Exhibit 2(1) to 2(5): Signatures of Rejima Begum

6.Exhibit 2(6): Signature of Dipu Rahman

7. Exhibit 2(7): Signature of Taufic Ahmed

8. Exhibit 3: Computerised J.B. of
P.P. No.181

9. Exhibit 4: Notice from Circle Officer
dated 18.01.2018

10. Exhibit 5: Notice from Circle Officer
        dated 05.02.2018
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WITNESS OF DEFENSE SIDE:  

 1. D.W-1: Musstt. Fatema Begum

2. D.W-2: Md. Sayed Najrul Amin

EXHIBITS OF DEFENSE SIDE: 

1. Exhibit Ka:  General power of Attorney
dated 13.06.2019

2. Exhibit Ka(1) to Ka(5): Signatures of Fargina
Begum

3. Exhibit Ka(6) to Ka(10): Signatures of Parbin
Begum

5. Exhibit Ka(11) to Ka(15): Signatures of Tabibuddin
Ahmed

6. Exhibit Ka(16) to Ka(20): Signatures of Fatema Begum

7. Exhibit Kha:    Power of Attorney No.82

8. Exhibit Kha(1) to Kha(5): Signature of Nureja Begum

9. Exhibit Kha(6) to Kha(10): Signatures of Rusena Begum

10. Exhibit Kha(11) to Kha(15):Signatures of Hasna Begum

11. Exhibit Kha(16) to Kha(20): Signatures of Manuara
  Begum

12. Exhibit Kha(21) to Kha(25): Signatures of Atifa
 Begum

13. Exhibit Kha(26) to Kha(30): Signatures of Fatima
  Begum 
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14. Exhibit Kha(31): Signature of Syed
                                                       Takiur Rahman

15. Exhibit Kha(32): Signature of Babu
Ahmed

16. Exhibit Ga: J.B. of North Lakhimpur
                                                      4th Part, P.P. No.181

                                                                                

                                           (Ms. Sparsita Garg)
                                                  Munsiff No.1,
                                     North Lakhimpur, Lakhimpur

T.S. No. 28 of 2021


