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                 Misc (J) 18/21
             (old Misc (J) 10/2017)

08.12.2021 

1.   This order arose out of petition filed by the

petitioners/defendants  under  Order  9,  Rule

13 CPC praying for  setting aside of the ex-

parte judgment and decree dated 31/03/2016

passed   in  T.S  case  no.  32/2021  (Old  T.S

case No. 24/15). The petitioners submitted

that the petitioners as defendants appeared

before the Court on receipt of summons and

engaged Sri. Bhibhisan Pegu as their counsel

who  prayed  for  time  on  20.01.2016  and

04.02.2016.  However,  on  23.02.2016  the

defendant no.1 engaged another counsel and

prayed  for  passing  decree  in  favour  of  the

Opposite  Parties/plaintiffs.  Again,  on  the

same  date  the  defendant  no.1  filed  an

adjournment petition through another set of

counsel  without  proper  Vakalatnama  for

which  the  suit  proceeded  ex-parte  without

their knowledge. The petitioners were in dark

about the ex-parte order and after coming to

know  about  the  ex-parte  decree  they  took

steps for vacating the judgement and order

dated  31/03/2021.  The  petitioners/

defendants claim that there was no lapse on
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their part and due to fault of their engaged

counsel  the  petitioners  should  not  suffer.

Further,  the  learned  counsel  for  the

petitioners/defendants  submitted  that  the

Opposite  Parties/plaintiffs  have filed  a  false

suit  against  the  petitioners/defendants  in

order to grab their land and the petitioners

will  suffer  irreparable  loss  and injury  if  the

order and decree is not set aside and if the

petitioners/defendants  are  not  allowed  to

contest the proceedings of the present suit. 

On  the  other  hand  the  Opposite

Parties/plaintiffs  denied  the  claim  of  the

petitioners and submitted that the petitioners

have  failed  to  show  sufficient  reasons  for

vacating the ex-parte order.  The petitioners

have filed the instant petition only to deprive

the  plaintiffs  from enjoying  the  fruit  of  the

decree  and  hence  prayed  for  rejecting  the

petition.

2. I  have  considered  the  submission  of  both

parties  and  also  perused  the  case  record.

Admittedly, the petitioners appeared in court

and took time for filing written statement but

no written statement was submitted by the

petitioners/defendants.



3

Though  the  petitioners/defendants  filed

petition  through  their  engaged  counsel  but

the petition was filed under wrong provisions

of law. Further, it appears that the petitioners

appeared  in  the  court  to  contest  the

proceedings on receipt of summons from the

Court.  This  act  itself  shows  that  the

defendants  intended  to  contest  the

proceedings but due to lapse on the part of

their  engaged  counsel  they  were  debarred

from contesting the proceedings. The law is

very clear that any party in a proceeding who

wants  to  take part  should  not  be  debarred

from contesting the proceeding. In a catena

of  decisions,  the  Hon’ble  Apex  Court as

well  as  Hon’ble Gauhati High Court held

that “the provisions of CPC are only directory

and  cannot  be  mandatory  in  nature  and

provisions  of  a  statue  cannot  stop  a  party

from  adjudicating  dispute  between  rival

parties” especially when the matter involves

adjudicating  the  rights  over  a  property.  In

view  of  the  above  discussions  made  this

court  is  of  the  considered  view  that  the

petitioners have shown sufficient cause and

reasons to allow their petition under Order 9,
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Rule 13 CPC. 

The ex-parte judgemnt and decree is hereby

vacated. 

3.    Accordingly, the Misc (J) case no.18/2017 is

allowed  on  contest  and  is  accordingly

disposed of. 


