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   Misc (J) 17/2021
(old Misc (J) 9/2017)
       ORDER

08/12/2021 

1. This Misc (J) case arose out of a petition filed

by the petitioners/defendants under Section 5

of the Limitation Act praying for condoning the

delay in preferring a petition filed under Order

13, Rule 9 CPC.

2. The  petitioners/defendants  have  filed  this

petition  for  condoning  delay  and  submitted

that  defendant  no.1  along  with  defendants

no.2, 3, 4 and 5 appeared before the court and

engaged  counsel  Bhibhisan  Pegu  on  their

behalf  but on 23.02.2016 the defendant no.1

engaged  another  counsel  and  prayed  for

passing  decree  in  favour  of  the  Opposite

Parties/plaintiffs. Again, on the same date the

defendant  no.1  filed  an  adjournment  petition

through another set of counsel without proper

Vakalatnama for which the suit proceeded ex-

parte  without  their  knowledge.  Later  on,  the

petitioners/defendants came to know that the



2

suit  was  decreed  in  favour  of  the  Opposite

Parties/plaintiffs  and  accordingly  they  filed  a

petition  under  Order  47  CPC  and  Section

114/148/151 CPC which were filed under wrong

provisions  of  law.  Thereafter,  the

petitioners/defendants  filed  a  petition  for

vacating  ex-parte  order  and  also  filed  this

instant  petition  under  section  5  of  the

Limitation  Act  for  condoning  the  delay  in

preferring the petition for vacating the ex-parte

order. 

Learned counsel for the petitioners/defendants

submitted that there is no lapse on the part of

the petitioners in filing the petition for vacating

the  ex-parte  order.  The  petition  filed  by

Learned Counsel was under wrong provision of

law and  moreover  the  engaged  counsel  also

did not take proper steps and nor informed the

petitioners  to  appear  and submit  the written

statement.  Due to  negligence on the part  of

the  engaged  counsel  the  petitioners/

defendants  should  not  suffer  and  prayed  for

condoning the delay by allowing the petition

filed under section 5 of the Limitation Act. 



3

The  Opposite  Parties/plaintiffs  submitted

written  objection  and  stated  that  the  delay

cannot  be  condoned  as  the

petitioners/defendants  though  appeared  in

court on receipt of summons but they did not

submit their written statement within 90 days

and as  such  the  court  rightly  proceeded  ex-

parte  against  them.  Therefore,  prayed  for

dismissing the instant petition.

3.  The petitioners/defendants submitted that after

their appearance in court they were waiting for

the  instructions  from  their  engaged  counsel

but the engaged counsel did not inform them

about the suit and hence the suit was heard

ex-parte. The petitioner's son after coming to

know about the ex-parte decree filed petition

seeking  review  of  the  order  under  Sections

114/148/151  and  Order  47  CPC  which  was

found to be not under proper provisions of law

and hence the court rejected the same petition

and  thereafter  the  petitioner  filed  a  petition

under Order 9, Rule 13 CPC seeking to vacate

the  ex-parte  order  along  with  the  instant
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petition. The delay caused was due to fault of

the engaged counsel.

As per provisions of law the delay in preferring

a petition can be allowed if ‘sufficient cause ‘

is shown and there should not be ‘inordinate

delay’  and  'lapses' on  the  part  of  the

petitioners/defendants.  What  appears  in  the

present  case  is  that  the  instant  petition  has

been filed after a long delay but the engaged

counsel  committed  mistake  in  filing  proper

petitions before the Court. Further, the Learned

Counsel  for  the  petitioners/defendants  also

filed  a  petition  under  wrong  section  of  law

which  caused  delay  in  filing  the  petition  for

vacating the ex-parte judgment. It is a settled

provision of law that a party in a proceeding

should not suffer due to mistake on the part of

engaged counsel. In the instant case, there is

nothing  to  show  that  the  petitioners/

defendants  deliberately  delayed in  appearing

for the suit and the delay was caused due to

mistake on the part of their engaged counsel.

The petitioners have preferred this petition for

condonation of delay without wasting time and



5

there is nothing to show that delay was caused

due to lapse on the part of the petitioners. In

view of the above discussions, I am of the view

that  the  petition  deserves  to  be  allowed.

Accordingly, the petition under section 5 of the

Limitation  Act  is  allowed.  Misc  (J)  case  no.

17/2021 is disposed of.


