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                                                       MISC CASE NO. 93 OF 2018 

 

IN THE COURT OF JUDICIAL MAGISTRATE 
FIRST CLASS 

             North Lakhimpur, Lakhimpur  

 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 
          Judicial Magistrate First Class, 
         North Lakhimpur, Lakhimpur  

 

MISC CASE NO. 93 OF 2018 

(u/s 125 Cr.P.C)  

   Musstt. Husnara Begum,  
  D/o : Md. Abdul Hussain,  
  W/o: Md. Samir Hussain, 
  R/o – Meneha,  
  P.S. - Laluk,  
  Dist: Lakhimpur, Assam            

   .............1st Party/Petitioner 
 
    Versus  

  Md. Samir Hussain,              
  S/o Md. Abul Hussain, 
  R/o – No.2 Rangajan,  
  P.S. - North Lakhimpur,  
  Dist: Lakhimpur,  

......... 2nd Party/Opposite Party 
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Evidence on affidavit on   : 09.07.2019 

Arguments heard on         : 23.11.2021 

Final order passed on       : 03.12.2021 

 

Advocate for the Petitioner  : Md. Aminur Rahman       
Advocate for the Opposite Party : Mr. Sushil Bori 

 

FINAL ORDER 

1. This instant proceeding have arisen out of an 
application u/s 125 Cr.P.C, 1973 filed by petitioner 
Musstt. Husnara Begum against Opposite Party Md. 
Samir Hussain claiming maintenance for herself and her 
minor son amounting to Rs.10,000/- (Rupees Ten 
Thousand Only) per month. 
 
2. The case of the petitioner in brief is that on 
08.04.2016 she was married to the opposite party 
according to Islamic Rites and Rituals and thereafter 
both the parties started their conjugal life and resided 
together as husband and wife. Out of the said wedlock a 
male child was born to them. At the time of marriage the 
parents of the petitioner gifted her with furnitures and 
other articles. After three (03) months of her marriage 



3 
 

 
                                          
                                                       MISC CASE NO. 93 OF 2018 

the opposite party demanded the petitioner to bring 
Rs.1,00,000/- (Rupees One Lakh Only) from her parental 
house. As the petitioner failed to fulfill the demands of 
the opposite party she was meted out with physical and 
mental tortures. The petitioner submits that the opposite 
party tortured her when she was pregnant and forced to 
go for an abortion and when she refused to do so the 
opposite party assaulted her. On 03.03.2018 the 
opposite party again demanded money and assaulted 
the petitioner and thereafter drove her out from her 
matrimonial house. In this regard the petitioner lodged 
an ejahar against the opposite party. The petitioner and 
her minor son since then is residing at her parental 
house and opposite party has not provided any 
maintenance to them. The petitioner submits that she 
has no source of income to maintain herself and her 
minor son. On the other hand, the opposite party is  a 
rich man and is a contractor by profession and deals 
with construction of bolder fencing. Further the 
petitioner submits that the opposite party owns 15-16 
Bighas of landed property along with a fishery. The 
opposite party earns Rs.25,000 to 30,000/- (Rupees 
Twenty Five Thousand to Thirty Thousand Only) per 
month and she has filed this case seeking monthly 
maintenance of Rs.10,000/- (Rupees Ten Thousand 
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Only) for herself and her minor son. Hence, the 
petitioner's case. 
 
3. The opposite party contested the proceeding by filing 
his written statement wherein he denied the claim of the 
petitioner. The opposite party submits that he never 
demanded any money from the petitioner and also never 
assaulted her. The opposite party submits that he never 
forced the petitioner to go for an abortion rather after 
the birth of their son, almost after one (01) year and  
four (04) months the petitioner herself left for her 
parental house and never came back. The opposite party 
along with his father and mother went to the parental 
house of the petitioner to bring her back but the parents 
of the petitioner asked the opposite party to reside in 
their house as a house husband (Ghar-Jowai). The 
brother and brother-in-law of the opposite party also 
tried to bring back the petitioner but she denied 
returning back to her matrimonial house. The opposite 
party further submits that he never assaulted the 
petitioner and drove her out from his house but she 
herself left for her parental house at her own sweet will. 
The petitioner also set ablaze on fire the clothes gifted to 
their son by the opposite party and also never allowed 
the opposite party to meet his son. The opposite party 



5 
 

 
                                          
                                                       MISC CASE NO. 93 OF 2018 

submits that the claim of the petitioner regarding his 
source of income is false and the petitioner is not liable 
for any maintenance as prayed and hence, prayed for 
dismissal of the petition filed by the petitioner. 
 
 
4. Both parties contested the proceeding and the 
petitioner tendered evidence of 3 (three) witnesses 
including herself. The opposite party did not adduce any 
evidence. Heard submissions of both parties and also 
gone through the witnesses on record. 
 
 
5. On the basis of the aforesaid facts, the 
following are the points for determination: 

Point No.1 Whether the petitioner is the 
legally married wife of the opposite party and 
whether the male child was born out of the 
said wedlock? 
 
Point No.2 Whether there was any cogent 
reason for the petitioner to leave her 
matrimonial house?  
 
Point No.3 Whether the opposite party has 



6 
 

 
                                          
                                                       MISC CASE NO. 93 OF 2018 

neglected to maintain the petitioner and his 
minor son?  
 
Point No.4 Whether the petitioner and her 
minor son are entitled to maintenance from 
the opposite party and if so, from which date, 
from the date of application or order? 
 
 

DISCUSSIONS, DECISIONS AND REASONS 
THEREOF: 

 
Point No.1 Whether the petitioner is the legally 
married wife of the opposite party and whether 
the male child was born out of the said 
wedlock? 

6. The petitioner in her petition as well as evidence 
claims that she was married to the opposite party on 
08.04.2016 according to Islamic Rites and Rituals and 
thereafter both the parties started their conjugal life and 
and out of the  wedlock a male child was born to them. 
The opposite party in his written statement admitted 
about the marriage and also about birth of the male 
child. Though the petitioner in her cross examination 
stated that she is the second wife of the opposite party 
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and no ritual was performed in the solemnisation of their 
marriage, however, the opposite party did not deny 
about the marriage and also about the birth of their 
child. In a proceeding u/s 125 of the Code of Criminal 
Procedure strict proof of marriage is not required but 
what appears in the present case the opposite party 
accepted the petitioner as his wife and they lived 
together as husband and wife till they are separated. 
Thus it is found that the petitioner is the legally married 
wife of the Opposite Party and out of the said wedlock 
one male child was born to them. Hence point no.1 is 
decided in favour of the petitioner.  

 
Point No.2 Whether there was any cogent 
reason for the petitioner to leave her 
matrimonial house?  
 

 
7. Petitioner as P.W-1 stated that the opposite party 
assaulted and tortured her in order to fulfill his 
unlawful demands. In her evidence she stated that  
the opposite party demanded Rs. 1,00,000/- (Rupees 
One Lakhs Only) and as her parents could not fulfill 
his demands the opposite party thoroughly assaulted 
her and drove her along with her minor son from his 
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house for which she was forced to take shelter at her 
parental house. The other PW's also corroborated the 
evidence of the petitioner. 
 

 

The opposite party denied the allegations of demands 
and tortures meted out to the petitioner and he 
further claimed that the petitioner left at her own will 
for her parental house after the birth of the male 
child. Admittedly, the petitioner is now taking shelter 
in her parental house. There must be some cogent 
reason for the petitioner to live separately from her 
husband. In view of the allegation of demand for 
dowry and also about the tortures meted on the 
petitioner I find that the evidence of the petitioner is 
reliable one. The opposite party did not adduce 
evidence and therefore presumption must be drawn 
against him. Thus, it appears that the petitioner was 
subjected to torture in order to fulfill the demands of 
dowry. In view of the discussions made above Point 
No.(2) is decided in favour of the petitioner.     

 
 
Point No.3 Whether the opposite party has 
neglected to maintain the petitioner and his 
minor son? 
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8. The petitioner in her petition as well as     her 
evidence stated that the opposite party   has not 
provided her any maintenance nor is  maintaining his 
minor son. Opposite party also nowhere stated that he 
is maintaining his wife and his minor son.  Though the 
opposite party claimed that he gave clothes for his 
minor son but same was set ablaze on fire by the 
petitioner, however he has not adduced evidence to 
support his claim.  Therefore, it is quite evident that 
the opposite party being the husband of the petitioner 
and father of the minor son has neglected to maintain 
them. Thus, the Point No.3 is decided in favour of the 
petitioner.    

 
  

Point No.4 Whether the petitioner and her 
minor son are entitled to maintenance from the 
opposite party and if so, from which date, from 
the date of application or order? 

 
9. As I have already held that the opposite party has 
neglected to maintain the petitioner and his minor 
son, therefore, the petitioner and his minor son are 
found entitled to maintenance. Now the only question 
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to be decided is what should be the quantum of 
maintenance to be provided to the petitioner and his 
minor son. Petitioner in her pleading and evidence 
stated that the opposite party is  a rich man and is a 
contractor by profession and deals with construction of 
bolder fencing. The petitioner further submits that the 
opposite party owns 15-16 Bighas of landed property 
along with a fishery and earns Rs.25,000 to 30,000/- 
(Rupees Twenty Five Thousand to Rupees Thirty 
Thousand Only) per month. The other witnesses also 
corroborated this fact.  

 
On the other hand, the opposite party remained silent 
regarding his income except stating that the petitioner 
is not entitled to any maintenance. However, the 
opposite party failed to adduce evidence to support his 
claim. In absence of such evidence the claim of the 
opposite party cannot be accepted. The petitioner also 
failed to prove the actual monthly income of the 
opposite party. However, the opposite party is a able 
bodied person and can earn Rs.10,000 to 15,000/- 
(Rupees Ten Thousand to Rupees Fifteen Thousand 
Only) per month even by working as a daily wage 
labourer. Considering the income of the opposite 
party, the price of essential commodities as well as the 
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educational expenses in the present time an amount 
of Rs.3,000/- (Rupees Three Thousand Only) per 
month to the petitioner and Rs.2,500/- (Rupees Two 
Thousand Five Hundred Only) per month to the minor 
son of the opposite party will be just adequate and 
reasonable amount to meet the ends of justice. Hence 
Point No.4 is decided in favour of the petitioner.  

 
         O R D E R 
 

10. Considering the status of the parties, the price of 
essential commodities, the educational expenses in 
the present times, I am of the considered view that 
maintenance of Rs.3,000/- (Rupees Three Thousand 
Only) per month to the petitioner and Rs.2,500/ 
(Rupees Two Thousand Five Hundred Only) for the 
minor son in total Rs.5,500/- (Rupees Five Thousand 
Five Hundred Only) will be just, reasonable and 
adequate maintenance to the petitioner and her son 
for their bare survival. The maintenance to petitioner 
and her son is to be paid from the date of order.   

 
11. The judgment is delivered and operative part of 
the same is pronounced in open court today, on the 
03rd day of December, 2021, under my hand and seal 
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of this Court. 
 

12.  Furnish a free copy of the final order.  
 

                                                      
 
                    (Ms. Sparsita Garg)                                             
                 Judicial Magistrate First Class 
           North Lakhimpur, Lakhimpur 
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A P P E N D I X  

 

          WITNESSES OF PETITIONER:  

              1. P.W-1 : Musstt. Husnara Begum 

        2. P.W-2 : Musstt. Amina Begum 

        3. P.W-3 : Md. Abdul Alim  

 

          EXHIBITS OF PETITIONER: NIL 

          WITNESS OF OPPOSITE PARTY: NIL 

          EXHIBITS OF OPPOSITE PARTY: NIL 

 

 

                                                                       
   (Ms. Sparsita Garg) 
                             Judicial Magistrate First Class 

       North Lakhimpur, Lakhimpur 
 


