
                                           1                                     

Assam Schedule VII. Form No. 132                                         

                HIGH COURT FORM NO J (2)

        HEADING OF JUDGMENT IN ORIGINAL SUIT

                       DISTRICT: LAKHIMPUR

IN THE COURT OF THE MUNSIFF NO.1, NORTH LAKHIMPUR, 

          THURSDAY THE 7th DAY of OCTOBER 2021

TITLE SUIT NO: 14/2015

                    Present: Ms. Sparsita Garg, M.A, LL.M, AJS
                                   Munsiff No.1, North Lakhimpur, 

          Lakhimpur.

1. Amir Ali

2. Abdul Sahed

3. Momed Ali

4. Somir Ali 

    All are S/o Late Abdul Suban,
    R/o village- Nadika,
    P.O.- Islamgaon,
    P.S.- Laluk, 
    District – Lakhimpur.

..................... Plaintiffs

VS

1. Toyob Ali 
     S/o Late Intaj Ali, 

2. Aminul @ Aminur Islam,
     S/o Late Guljar Ali 
     
     Both are R/o village- Nadika,
    P.O.- Islamgaon,
    P.S.- Laluk, 
     District – Lakhimpur.

............. Defendants.
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This suit coming on for hearing on 23rd day of March 2021 
and  17th day of April 2021 in the presence of:-        

            

Md. Murtaz Ahmed .......   Learned Counsel for plaintiffs.   

Mr. Deb Kamal Hazarika....Learned Counsel for defendants.

 

And  having  stood  for  consideration  to  this  07th day  of
October 2021, the court delivered the following Judgment:

JUDGMENT

1. This  is  a  suit  for  confirmation  of  possession  and  permanent

injunction along with other relief(s). 

2. The plaintiff’s case in brief is that the father of the plaintiffs Abdul

Suban had taken over possession over the suit land from Sutu

Pegu  in  the  year  2007.  That  the  father  of  the  plaintiffs  had

possessed the land peacefully for several years and in the year

2009 the defendants with ill motive filed a petition for drawing up

a proceeding under Section 145 of the Code of Criminal Procedure

against the plaintiffs and their father Abdul Suban alleging that

the plaintiffs are trying to dispossess the defendants. Further the

plaintiff’s claims that C.O. of Bihpuria Circle issued a possession

certificate in favour of the father of the plaintiffs confirming his

possession over the suit land. However, the defendants managed

to  get  allotment  of  the  suit  land  with  the  help  of  revenue

authority. Further, the plaintiffs claim that the police without any

enquiry submitted a non F.IR. Case under Section 145 of the Code

of Criminal Procedure against the plaintiffs and their father. The

Investigating  Officer  in  his  report  submitted  that  the  plaintiffs

have dispossessed the defendants without mentioning the date of

dispossession.  The  Learned  Executive  Magistrate  thereafter

issued notice to the plaintiffs to submit their written statement,
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but as the plaintiff's engaged counsel did not take any steps the

case proceeded ex-parte. The plaintiffs on coming to know about

the ex-parte order filed a petition for vacating the ex-parte order

and judgment, but the learned Executive Magistrate rejected the

petition  and  finding  no  alternative  the  plaintiffs  preferred  a

revision petition before the Learned Sessions Judge, Lakhimpur

but same was also dismissed on the ground of delay in filing the

revision  petition.  The  plaintiffs  submits  that  if  the  order  of

Executive Magistrate is executed by delivering possession to the

defendants, the plaintiffs will suffer irreparable loss and injury as

the plaintiff’s have invested in fishery and other cultivations. The

defendants had never possessed the suit land and the plaintiffs

have  been  continuously  possessing  since  the  time  of  their

deceased father by paying government revenue since the year

2006  to  2014.  The  plaintiffs  prayed  for  confirming  their

possession over the suit land, not to dispossess the plaintiffs and

injunction. Hence, the plaintiffs suit. 

3. The  defendants  contested  the  suit  by  filing  written  statement

wherein they denied the claim of the plaintiffs. The defendants

claimed that there is no cause of action and the suit is bad for

various defects and thus prayed for dismissal of the suit.   The

defendants further claims that the Touzi Dag No.345 covers an

area  of  land  measuring  23  Bighas,  01  Katha  and  02  Lessas.

Defendant no.1 has been possessing a plot of low land measuring

02 Bighas since 1980 by paying proper land revenue which was

converted into a fishery. Subsequently the government of Assam

was pleased to allot the 02 Bighas of land to the defendants in

the year 1997 to 1998 splitting the land, 01 Bigha each under

Minimum Need Programme (MNP)  by demarcating the plots  as

Dag No.345 (Ka) and Dag No.345 (Kha) and accordingly they were

issued allotment documents. Further the defendants claims that
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along with the allotment of land the Government of Assam also

awarded  Rs.2500/-  (Rupees  Two  Thousand  Five  Hundred  Only)

each  for  improvement  of  land  given  under  MNP  Scheme.

Defendants  have  been  peacefully  possessing  the  allotted  land

since then. In the year 2008 the Lot  Mondol  sent proposal  for

permanent  settlement  of  MNP  allotted  land  by  marking  Dag

No.345(Ka)  as  Dag No.345(tha)  and Dag No.345  (Kha)  as  Dag

No.345(Da) in the name of the defendants. The defendants after

getting  the  allotment  paid  premium  of  Rs.250/-  (Rupees  Two

Hundred  and  Fifty  Only)  each  through  Treasury  Challan  to  the

government. The Circle Officer, Bihpuria Revenue Circle thereafter

corrected the land records in the name of the defendants.

On 29.04.2009 the plaintiffs  tried  to encroach into the land of

defendant  Md.  Aminur  Islam  and  illegally  took  away  a  large

quantity of fish from his fishery. The wife of defendant Md. Aminur

Islam lodged a complaint before OC, Laluk Police Station against

the plaintiffs for such illegal acts which was registered as Non-

F.I.R.  Case  No.22/09  under  Sections  107/145  of  the  Code  of

Criminal  Procedure  and  was  sent  to  the  Court  of  District

Magistrate, Lakhimpur. Thereafter Executive Magistrate drew up a

proceeding u/s 145 of the Code of Criminal Procedure against the

plaintiffs  bearing Misc.  Case no.24/09 and notices  were served

upon  them.  The  plaintiffs  did  not  contest  the  proceedings  for

which  the  proceeding  was  decided  ex-parte.  The  plaintiffs

thereafter preferred a Revision no. 3(1)/13 which was dismissed

by Hon’ble Additional Sessions Judge, Lakhimpur. The defendants

claims  that  the  possession  certificate  purported  to  issued  in

favour of Md. Abdul Subhan, son of Late Jobed Ali is a forged and

illegal document. Hence, the defendants prayed for dismissal of

the suit.
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4. On going through the rival pleadings the following issues

are framed for decision:

Issue no.1: Whether the suit of the plaintiffs have any cause of

action?

Issue no.2: Whether the suit is maintainable in its present form?

Issue no.3: Whether the suit of the plaintiffs is bad for the non-

joinder of necessary party?

Issue  no.4:  Whether  the  suit  land  is  in  possession  of  the

plaintiffs  and  that  the  plaintiffs  are  entitled  for  declaration  of

confirmation of possession of the suit land?

Issue no.5:  To what other relief/reliefs the parties are entitled

to?

5. I  have heard arguments advanced by learned counsel  of  both

sides. The plaintiffs side examined 06 (six) witnesses and proved

07 (seven) numbers of exhibits. The defendants side examined 02

(two) witnesses and proved 09 (nine) numbers of exhibits. Let me

now discuss the issues one by one.

DISCUSSION, REASONS AND DECISION THEREOF:

Issue no.1: Is there any cause of action for the suit?

6. The pleadings shows that both parties claimed the suit land and

both  parties  denied  the  claim  of  each  other.  Both  parties  are

pursuing  their  claims  before  the  court.  The  pleadings  and

evidence  shows  that  the  disputes  between  both  sides  are

required to be adjudicated. Cause of action is nothing but bundle

of facts admitted by one party and denied by the other. Hence, I
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find there is  cause of  action for  filing the suit  and accordingly

issue no.1 is decided in favour of the plaintiffs. 

Issue no.2 Is this suit maintainable? 

7. Though the defendants claimed that the suit is not maintainable

for various defects like non-joinder of necessary parties and has

inherent defect, but it appears that the plaintiffs filed this suit for

confirmation  of  possession  and for  injunction.  Both  parties  are

claiming possession over the suit land. While one party claimed

his right through his possession over Touzi land while the other

party claims his right and title by way of allotment over the suit

land.  The civil court is required to adjudicate the claim of both

the  parties.  There  is  nothing  to  hold  that  the  suit  is  not

maintainable in its present form and manner. Hence, issue no.2 is

decided in favour of the plaintiffs. 

Issue no.3: Whether the suit of the plaintiffs is bad for the

non-joinder of necessary party?

8. The plaintiffs have filed this suit for confirmation of  possession

and injunction.  The plaintiffs  have alleged that  the defendants

had  filed  a  concocted  case  in  order  to  grab  their  land.  The

defendants on the other hand denied the claim of the plaintiffs.

The pleadings of the parties shows that both parties have alleged

dispossession against each other and the dispute is only between

the plaintiffs and the defendants. Therefore, there is no need to

bring any other party including the government officials in order

to  adjudicate  the  dispute  between the  parties.  In  view  of  the

above discussions it appears that the plaintiffs have rightly filed

the suit only against the defendants.  Hence issue no 3 is also

decided in favour of the plaintiffs.
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Issue no.4: Whether the suit land is in possession of the

plaintiffs  and  that  the  plaintiffs  are  entitled  for

declaration of confirmation of possession of the suit land?

9. The plaintiffs in their plaint submitted that their father Late Abdul

Suban took possession of the suit land measuring 01 Bigha, 03

Katha and 0 Lessa covered by Dag No. 345, Touzi 54 situated at

Nadikagoan  under  Laluk  Mauza  and  the  plaintiffs  has  been

possessing  the  same  by  paying  land  revenue  regularly  since

2006-2014. The Circle Office, Bihpuria Revenue Circle also issued

a possession certificate regarding the possession of the plaintiffs

over the schedule land. The defendants illegally recorded their

names and filed a false case in order  to grab the land of  the

plaintiffs and dispossess them. The executive magistrate passed

an  ex-parte  order  in  favour  of  the  defendants.  The  plaintiffs

submit that if the ex-parte order is put into execution, then the

plaintiffs  will  suffer  irreparable  loss  and injury  as  the  plaintiffs

have invested a huge amount of money in the existing pond for

fishery which is in their possession along with a homestead. On

the other hand defendants denied the claim of the plaintiffs. The

defendants  further  claimed  that  the  revenue  authority  has

allotted  02 Bigha of land covered by Dag No. 345 (tha) of Touzi

No. 64 and Dag No. 345 (Da) of Touzi No. 65 and they have right,

title and interest over the allotted land. The defendants are in

possession of  the schedule  land having a  fishery.  Both  parties

examined witnesses and proved various exhibits. The paintiff and

his witnesses in their evidence claimed that the plaintiffs are in

possession  of  the  suit  land  which  was  taken  by  the  father  of

plaintiffs  Abdul  Suban  from  Setu  Pegu.  P.W-2  Hem Chandra

Pegu is the son of Sutu Pegu who stated that the land claimed by

the plaintiffs originally belonged to his father and his father gave
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possession to Abdul Suban, the predecessor of the plaintiffs by

executing a deed of delivery of possession. P.W-3 Parmod Bora,

P.W-4 Subho Chetia and P.W-5 Fajiruddin are the signatories

in the deed of delivery of possession. All the witnesses proved the

agreement/deed of delivery of possession. The said fact has not

been denied by the defendants.  P.W-6 Jintu Bania is  the Lat

Mandal of Laluk Mouza under Bihpuria Revenue Circle and in his

evidence  he  stated  that  the  name  of  Abdul  Suban,  the

predecessors  of  the  plaintiffs  have been recorded  in  the  Touzi

Bahira Register.

From the evidence of the PW’s it is crystal clear that in Dag no.

35, Touzi Patta no.54 there was a total land measuring 23 Bighas,

01  Kathas  and  02  Lessas  out  of  which  02  Bighas  have  been

converted into Myadi patta land and the land was settled in the

name of  the defendants.  The remaining land of  21 Bighas,  01

Katha and 02 Lessas remained as Touzi land. The said land has

been  under  possession  of  different  persons  including  the

plaintiffs. The defendants also did not deny this fact and rather

they  claimed  that  the  land  measuring  02  Bighas  had  been

converted into Myadi land and they are the recorded pattadars.

Further, they admitted the fact that the 02 Bighas of land which

was allotted to them is  out of  the total  land of  23 Bighas,  01

Kathas and 02 Lessas from Dag no. 35, Touzi patta no.54 which

was originally a Touzi land. The evidence of the witnesses shows

that both parties have constructed their dwelling house over their

respective land. Further, it appears that the land of the plaintiffs

and defendants are adjacent to each other. The defendants and

his  witnesses  in  their  evidence  claimed  that  the  land  of  the

plaintiffs and the defendants are separate and both parties are

possessing  of  their  respective  shares.  On  going  through  the

respective claims of possession of both the parties it appears that
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except for the one boundary, i.e.,  eastern boundary of the suit

land the land of the plaintiffs and the defendants appears to be

two different plots of land. Thus, it appears that both parties are

enjoying their respective possession over their land and there is a

dispute in respect of the eastern boundary of the suit land. The

evidence of the witnesses and documents clearly shows that the

plaintiffs are in possession over the schedule land as mentioned

in the plaint and accordingly the issue is decided in favour of the

plaintiffs. 

The plaintiffs have also sought for injunction in respect of his land

described in the schedule land. From the discussion made earlier

it is found that the plaintiffs and the defendants are enjoying their

respective  possessions  by  dint  of  their  respective  right.  The

plaintiffs though are not recorded pattadars but they also cannot

be evicted without following due procedure of law. Thus, plaintiffs

are also found entitled to get an order of injunction restraining the

defendants  and  others  from  dispossessing  the  plaintiffs  or

interfering in the possession of the plaintiffs over the suit land. In

view of the above, this issue is decided in favour of the plaintiffs. 

Issue no.5:  To what other relief/reliefs the parties are entitled

to?

10. In view of the discussions made in the earlier issues, it is found

that the plaintiffs are entitled to the following reliefs:

1. Plaintiffs are entitled to get a decree for a confirmation of their

possession over the suit land.

2. Plaintiffs are also entitled to get an order of injunction thereby

restraining  the  defendants  from  disturbing  the  peaceful

possession of the plaintiffs. 
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11. In the result the plaintiffs' suit is decreed on contest without cost.

12. Prepare a decree accordingly.

Given under my hand and seal on this 07th  day of October, 2021

at North Lakhimpur, Lakhimpur.    

                         

 Ms. Sparsita Garg

                                                                 Munsiff No.1,  
                         North Lakhimpur, Lakhimpur
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   A P P E N D I X

WITNESS OF PLAINTIFF SIDE:

1. P.W-1: Amir ali
2. P.W-2: Hem Chandra Pegu
3. P.W-3: Pramod Borah
4. P.W-4: Subha Saikia
5. P.W-5: Md. Fajiruddin
6. P.W-6: Jintu Bania

     
EXHIBITS OF PLAINTIFF SIDE:

1.  Exhibit 1: Affidavit regarding transfer of land 
executed dated 14.03.2007

2. Exhibit 2: Copy of complaint petition of Misc  
Case No.263/83

3.  Exhibit 3: Withdrawn by the plaintiffs side. 

   4. Exhibit 4:             Certificate  of  C.O.  of  Bihpuria   
Revenue Circle.

   5. Exhibit 5: Certified  copy  of  order  dated  
27.05.2016 passed by the Hon'ble  
Gauhati High Court.

  6. Exhibit 6:    Withdrawn by the plaintiffs side.

  7. Exhibit 7, 7(1) to 7(4): Land revenue receipts

      
WITNESS OF DEFENSE SIDE:  

1. D.W-1: Md. Toyab Ali
2. D.W-2: Md. Aminul Islam

EXHIBITS OF DEFENSE SIDE: 

    1. Exhibit A: Allotment of land in the name of 

Md. Toyob Ali issued by Addl. Dy. 
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Commissioner, Lakhimpur, North 

Lakhimpur, dated 23.10.1998

2. Exhibit B: Order copy dated 02.05.2008 of 

the Circle Officer, Bihpuria 

Revenue Circle

3. Exhibit C(1) to C(4):Revenue paying receipt

4. Exhibit D: Certified copy of Jamabandi P.P. 

No.143 Dag No.532

5. Exhibit E: Allotment of land in the name of 

Md. Aminur Islam issued by Addl. 

Dy. Commissioner, Lakhimpur, 

North Lakhimpur.

6. Exhibit F: Order copy dated 02.05.2008 of 

the Circle Officer, Bihpuria 

Revenue Circle

7. Exhibit G(1) to G(4):Revenue paying receipt

8. Exhibit H: Certified copy of order dated 

29.04.2015 in Crl. Revn. No.3(1)13

9. Exhibit I: Certified copy of Jamabandi

                                                                                                        

                                 (Ms. Sparsita Garg)
                                                         Munsiff No.1,
                                               North Lakhimpur, Lakhimpur
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