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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

AT NORTH LAKHIMPUR

  DISTRICT: NORTH LAKHIMPUR

MISC. CASE NO: 114/2017

UNDER SECTION 125 OF CrPC

MUSSTT. AANJINA BEGUM

VERSUS

MD. UBAIDUL HAQUE

PRESENT :

MR. F. U. CHOUDHURY, AJS

ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

NORTH LAKHIMPUR

ADVOCATE FOR THE FIRST PARTY : MD. EUNUS ALI

ADVOCATE FOR THE SECOND PARTY : SRI APURBA JYOTI SARMA

                                              

EVIDENCE RECORDED ON     : 21/07/18, 18/01/19

ARGUMENT HEARD ON         : 08/03/2019

JUDGMENT DELIVERED ON   : 08/03/2019

                                                    JUDGMENT

1. This is a case under section 125 of CrPC filed by the petitioner/first

party  Musstt.  Aanjina  Begum  praying  for  realization  of  monthly

maintenance from her husband/second party Md. Ubaidul Haque. 

FIRST PARTY’S CASE IN BRIEF
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2. First party’s case in brief as it reveals from petition is that the first

party got married to 2nd party on 28.12.2016 as per Islamic religious rites

and rituals. After marriage there conjugal life went on smoothly for about

3 months. Thereafter, the 2nd party demanded Rs. 1,00,000/- (rupees one

lakh) from the first party. As the first party could not fulfil the aforesaid

demand so the 2nd party tortured the first party mentally and physically.

As  a  result  of  which  the  first  party  has  to  suffer  miscarriage  her

pregnancy. However, after that incident the 2nd party promised that he will

never torture the first party again due to which the first party did not

lodge any case at that time. After few days of the aforesaid occurrence,

the 2nd party again demanded Rs. 1,00,000/- (rupees one lakh) as dowry

from the first party. However, as the parents’ of first party could not meet

the  aforesaid  demand  so  the  2nd party  tried  to  kill  the  first  party  by

strangulating her neck and by pouring kerosene on her. At last, the first

party on 28.04.2017, being unable to bear the torture committed by 2nd

party, had to come back to her father’s house. Since then the 2nd party is

residing in her father’s house. 

3. The father of first party requested the 2nd party several times to take

back the first party but the 2nd party did not give any response and did

not pay any maintenance to the first party. The father of first party is a

poor person and he is not able to provide maintenance to the first party.

The first party is presently, five months pregnant and she do not have any

source of income. On the other hand, the 2nd party is a able boded man

having his own crops and a pond. The 2nd party also does construction

work  of  houses  in  Arunachal  Pradesh  and  thereby  earns  at  least  Rs.

50,000/- (rupees twenty five thousand) per month.

4. In the above circumstances, the first party has prayed for granting

her maintenance at the rate of  Rs.  9000/-  (rupees nine thousand) per

month from the 2nd party.       

SECOND PARTY’S CASE IN BRIEF

5.   Second party Md. Ubaidul Haque contested this Misc. Case by filing

written statement. The 2nd party in his written statement has denied that

he demanded any dowry from the family members of first party, or that

he tortured the first party mentally and physically, or that he demanded

Rs. 1,00,000/- (rupees one lakh) from the first party. The 2nd party has
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also denied the allegations that he tried to kill the first party by pouring

kerosene. The 2nd party has contended that he has no source of income.

He is somehow maintaining his old aged father and mother and he is also

providing  educational  expenses  of  his  brothers  and  sisters.  He  never

ousted the first party from his house; rather the first party must have left

his house for her personal reasons and has filed this case. The 2nd party

has flatly denied all the allegations made by the first party in the instant

petition and has prayed for disposal of this case.

POINTS FOR DETERMINATION:

6. Upon perusal of pleadings of both the parties, following points for

determination are framed for a proper adjudication of the dispute in

hand.

(1) Whether the first party is the wife of second party?
(2) Whether the first party has sufficient reason to live separately from

the second party?
(3) Whether the second party having sufficient means has neglected or

refused to maintain the first party?
(4) Whether the first  party is entitled to the maintenance as prayed

for?
7. The first party in support of her case has adduced evidence of two

witnesses including herself. The second party also adduced evidence of

two witnesses including himself. Neither of the parties produced any

document as exhibit. I have gone through the pleading of both the side

and considered the evidence available in the case record. I have heard

the arguments of the learned counsels for both the parties.

DISCUSSION, DECISION AND REASONS THEREOF:

POINT NO.1

8. This point relates to the question as to whether the first party is the

wife  of  second  party.  As  regards  this  point  for  determination,  PW1

Aanjina Begum in her evidence in chief has consistently stated that she

got married to second party as per Islam rites & rituals. PW2 Md. Akhtar

Hussain Fanaji  in his evidence in chief has corroborated the PW1 by

stating that the first party is his daughter and second party is his son in

law. In the above context, second party Md. Ubaidul Haque as DW1 in
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his evidence in chief has stated that the first party is his wife and he

married the first party as per Islamic rites & rituals. 
9. Therefore, considering the statements made by PW1 & PW2, and

also having regard to the specific admission of DW1/second party as

mentioned above, it is evident that the first party is the wife of second

party. 
DECISION: This point is therefore decided in the affirmative and

goes in favour of the first party.

POINT NO.2 

10. This point relates to the question as to whether the first party has

sufficient reason to live separately from the second party.  As regards

this point for determination, PW-1 Aanjina Begum in her evidence-in-

chief has stated that after marriage her conjugal life went on smoothly

for about 3 months. Thereafter, the 2nd party demanded dowry of Rs.

1,00,000/-  (rupees  one  lakh)  from her.  On  17.08.2017 the  2nd party

tortured her physically. The 2nd party tried to set fire on her by pouring

kerosene  as  she  failed  to  meet  his  demand.  At  that  time  she  was

pregnant. The second party even caused miscarriage of her previous

pregnancy by kicking on her stomach. At present she is staying in her

father’s house. She gave birth to a child after coming to her father’s

house. 
11. PW-2  Md.  Aktar  Hussain  Fanaji  in  his  evidence-in-chief  has

corroborated the version of PW-1 by stating that the first party is his

daughter  and  2nd party  is  his  son-in-law.  The  2nd party  tortured  his

daughter physically by demanding dowry of Rs. 1,00,000/- (rupees one

lakh) and also tried to set fire on his daughter by pouring kerosene. The

2nd party caused miscarriage of the first pregnancy of his daughter by

torturing her physically. The first party at the time of coming back to

his/PW2’s house was pregnant and subsequently gave birth to a child

while staying in his house.

12. Now,  on  perusal  of  the  evidence  deposed  by  PW-1  and  PW-2  as

narrated above, it is seen that the allegation made by said two witnesses

against the 2nd party can be broadly taken into two parts. The first limb of

allegation  is  that  after  marriage  between  the  parties,  the  2nd party

demanded dowry of Rs. 1,00,000/- (rupees one lakh) from the first party

and tortured her physically in connection with that demand. However, as
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the first party failed to meet the demand so the 2nd party tried to set fire

on her by pouring kerosene. The second limb of allegation is that while

the 2nd party tortured the first party and thereby caused miscarriage of

her first pregnancy.

13. Now, as regards the credibility of the versions of PW-1 and PW-2 with

respect to the aforesaid two allegations, perusal of the relevant part of

cross-examination  of  the  said  two  witnesses  shows  that  the  2nd party

while  cross-examining  PW-1  and  PW-2  has  put  only  a  few  adverse

suggestions which were denied by PW-1 and PW-2. In addition to that, the

PW-2 in her cross-examination has stated that she lodged a case against

the 2nd party  regarding physical  torture  upon the first  party.  It  is  also

stated  by  PW2  that  she  did  not  submit  any  medical  documents  with

respect to miscarriage of the pregnancy of her daughter/PW-1.

14. From the above materials available in the cross-examination of PW1 &

PW2,  it  is  seen  that  admittedly  the  first  party  has  not  produced  any

documents relating to the miscarriage  of  her pregnancy.  Besides that,

even if it is presumed to be true that the first pregnancy of first party got

miscarriage, then also, in my opinion, without the opinion of a medical

officer it  would not be proper  to conclude only on the basis of  verbal

statements of witnesses that the miscarriage was caused due to physical

torture. Hence, I do not find any satisfactory evidence in the case record

which can conclusively show that the first pregnancy of first party was

miscarriage due to alleged physical torture by second party. 

15. However, as regards the statements of PW-1 and PW-2 with respect to

the alleged demand of dowry and physical torture upon the first party,

and also the attempt of 2nd party to set fire on the first party by pouring

kerosene, I do not find anything substantial in the case record which can

create any reasonable doubt as regards the truthfulness of the aforesaid

statements made by PW-1 and PW-2.

16. In the above, context, 2nd party Md. Ubaidul Haque in his evidence

in chief as DW-1 has denied all the allegations made by first party. It is

also stated by DW-1 that he did not ousted the first party, but the first

party on her own left his house. Similarly, DW2 Md. Habibur Rahman,

who is the uncle of second party, in his evidence in chief has stated

that he do not know about any dispute between the parties during their
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stay in the house of second party. As far as he knows, the first party

went to visit her mother’s place and did not returned. 
17. In  my  opinion,  having  regard  to  the  common  course  of  human

conduct, it is difficult to believe that a women would leave her husband

without any cause. There must be some reason, be it is connected with

any fault of husband or otherwise. In the case in hand, in my opinion,

had there been any such reason which is not connected with any fault

of  the  husband/second  party  then  the  second  party  would  have

naturally  mentioned  that  reason  in  order  to  show  his  innocence.

However, as stated above, second party as DW1 has not mentioned any

such reason; rather as per second party/DW1, the first party left him

without any reason. Under such circumstances, I am of the opinion that

the  aforesaid  statements  made  by  DW1  &  DW2  are  doubtful  and

unreliable.
18. Hence, from the above discussion, it is seen that there is nothing in

the case record to disbelieve the statements made by PW-1 and PW-2

as regards the alleged demand of dowry and physical  torture by 2nd

party upon the first party. On the other hand, the version stated by DW-

1/2nd party that the first party on her own will left his house, is doubtful

and unreliable. 
19. Therefore,  considering  the  discussion  made  in  the  preceding

paragraphs, and keeping in mind the principle that standard of proof in

cases under section 125 of CrPC is preponderance of probabilities, it is

evident that the first party has satisfactorily proved that she left the

house of 2nd party due to the demand of dowry and physical torture

upon her by the 2nd party. In my opinion, the aforesaid reason stated by

the first party is a sufficient ground for her to reside separately from her

husband. As such, it is held that the first party has got sufficient ground

to leave separately from the second party.

DECISION: This point is  therefore decided in the affirmative and

goes in favour of the prosecution. 

POINT NO: 3 & 4

20. For the sake of convenience and as because the point no.3 & 4 are

inter-connected, hence they are taken up herein together for discussion

& decision. Point no.3 relates to the question as to whether the second

party having sufficient means has neglected or refused to maintain the
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first  party.  Point no.4 relates to the question as to whether the first

party is entitled to maintenance as prayed for. 

21. As regard the aforesaid point for determination, PW-1 in her evidence

in chief has stated that the 2nd party does contract works in Arunachal

Pradesh  and  he  earns  about  Rupees  25,000/-  (rupees  twenty  five

thousand) per month. The 2nd party has also got one fishery and landed

property. In this respect, PW-2 in her evidence in chief has stated that the

second  party  does  contract  works  and  also  works  as  a  mason  in

Arunachal Pradesh. The second party is having his own house, pond and

landed property.

22. In the above context, DW-1 in his evidence-in-chief has stated that he

works as a day labour in Arunachal Pradesh. He is able to procure work

only for 10 to 12 days per month. His monthly income is about Rs. 4000/-

to Rs. 5000/-. During cross-examination, DW-1 has further stated that he

is having one elder brother and two younger brothers all  of whom are

earning persons. There is a garden and pond attached to his house. DW2

Md. Habibur Rahman in his cross-examination has stated that the second

party sometimes does business of cloths.

23. As  regards  the  aforesaid  statements  made  by  PW-1  and  PW-2,

admittedly the first party has not produced any documents to show that

the second party does contract works in Arunachal Pradesh. Also, the first

party has not produced any documents to prove the quantum of landed

property allegedly belonging to the second party. However, the evidence

deposed by second party as DW-1 makes it clear that he is having landed

property along with a fishery and he also earns money by working as a

day  labour.  Besides  that,  second  party  as  DW1  has  stated  that  his

brothers  are  also  earning  members  of  the  family.  Under  such

circumstances,  it  is  evident  that  the  second party  is  having  sufficient

means to maintain the first party. At this juncture, it is important to note

that the DW-1 in his cross-examination has specifically stated that he did

not paid any maintenance to the first party after she left his house.

24. Therefore, from the entire discussion made above, it is clear that the

second party having sufficient means has refused to maintain the first

party. As such, the first party is entitled to get maintenance as per the

provision of section 125 of CrPC. 
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25. As  regards  the  quantum  of  maintenance  to  which  first  party  is

entitled, it is important to note that the first party has stated that she

gave birth  to  a  child  after  coming back  to  her  father’s  house.  In  this

respect,  DW-1/second  party  in  his  cross-examination  has  specifically

stated that the first party after coming back to her father’s house gave

birth to a child whose present age is about one year and two months.

Under such circumstances,  and having regard to the source of income

and liability of the second party as discussed above, I am of the opinion

that an amount of Rs. 2,500/- (two thousand five hundred) for the first

party, and another amount of Rupees 2,000/- for the child (daughter) of

first party, will be just and proper amount for monthly maintenance in this

case.        

DECISION: Point no.3 is decided in the affirmative and goes in

favour of the first party. Point no. 4 is partly decided in the affirmative

and goes accordingly in favour of first party. 

    ORDER

26. In  view  of  the  discussion  made  and  decisions  reached  in  the

foregoing  points  for  determination,  it  is  held  that  the  first  party  is

entitled to get maintenance of Rupees 2,500/- (Rupees two thousands

five  hundred)  per  month  for  herself,  and  another  Rupees  2,000/-

(Rupees two thousands) for her child (daughter) per month, from the

second party. As such, the second party is directed to pay an amount of

Rupees 4,500/- (Rupees four thousands five hundred) in total per month

to the first party and her child (daughter) as monthly maintenance. 
The  petition  filed  by  first  party  under  section  125  of  CrPC  is

therefore allowed. Accordingly, this Misc Case is allowed and disposed

of on contest.

This judgment is given under my hand and the seal of this court

on this the 08th day of March, 2019. 

                                                              F.U.CHOUDHURY
                      ADDL. CHIEF JUDICIAL MAGISTRATE

             NORTH LAKHIMPUR
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                                                       APPENDIX

(A) PETITIONERS EXHIBITS
             Nil

(B) DEFENCE EXHIBITS
             Nil

(C) PETITIONER WITNESS
             P.W. 1 –  Musstt. Aanjina Begum
             P.W. 2 -  Md. Akhtar Hussain Fanaji

(D)  DEFENCE WITNESSES
             D.W. 1 – Md. Ubaidul Haque
             D.W. 2 – Md. Habibur Rahman
                       

                                                              F.U.CHOUDHURY
                      ADDL. CHIEF JUDICIAL MAGISTRATE

             NORTH LAKHIMPUR

 


