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JUDGMENT 

PROSECUTION’S CASE IN BRIEF 

 

1. Prosecution’s case in brief as it reveals from the F.I.R is that, on 01.10.2017, 

informant Sri Karneswar Mili parked his motorcycle bearing registration no. AS 07 D 

2474 in front of Das Hotel at Salmara Tiniali and went to the market. At that time, 

accused Sri Papu Das committed theft of the aforesaid motorcycle and took it away. 
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The informant thereafter lodged an FIR about the occurrence before the In-charge of 

Nowboicha police out-post. 

2. On receipt of the FIR, the I/C of Nowboicha police out-post forwarded the same 

to the O/C North Lakhimpur PS who registered a case being numbered as North 

Lakhimpur P.S Case No. 1254/17. After investigation, I.O of the case submitted 

charge-sheet against accused Sri Papu Das for the offence punishable u/s 379 of IPC. 

Copies of relevant documents were furnished to the accused person u/s 207 of CrPC. 

Considering the relevant documents and hearing both the parties, charge is framed 

for the offence punishable u/s 379 of IPC against the above named accused. The 

charge is then read over and explained to the accused to which he pleaded not guilty 

and stood to face the trial. 

3. The prosecution in support of its case examined six witnesses whereas the 

accused did not examine any witness in support of his defence. The accused was 

examined u/s 313 of CrPC. Defence case is of total denial as it reveals from the 

statements made by the accused u/s 313 of CrPC and the tenor of cross-examination 

of prosecution witnesses by defence. I have heard the learned counsel for both the 

parties.  

4. Upon hearing and on perusal of record I have framed the following points for 

determination:   

POINTS FOR DETERMINATION: 

(i) Whether on 01.10.2017 at about 6.00 PM at Salmora Tiniali under North 

Lakhimpur police station, the accused person dishonestly took away the motorcycle 

bearing registration no. AS 07 D 2474 belonging to informant Sri Karneswar Mili, from 

out of the possession of informant and without the consent of informant, thereby 

committed an offence punishable u/s 379 of IPC? 

DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF: 

5. As regards the aforesaid point for determination, PW-1 Sri Milaram Das in his 

evidence-in-chief has stated that the occurrence took place in front of his shop at 

Salmara Tiniali. At the time of occurrence, the informant was having tea in another 

shop and parked the motorcycle in front of his shop. At that time, accused Papu Das 

took the aforesaid motorcycle belonging to informant. Thereafter, police recovered 

the aforesaid motorcycle from the possession of accused.  
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6. During his cross-examination, the PW-1 initially stated that he saw the accused 

taking away the aforesaid motorcycle, but at a later stage of his cross-examination 

the PW-1 has stated that he actually did not saw the accused taking away the 

aforesaid motorcycle. Therefore, it is evident that the statements made by PW-1 are 

self contradictory with regard to the alleged taking of the aforesaid motorcycle by the 

accused. Under such circumstances, I am of the opinion that it is not safe to rely 

upon the statement of PW-1 that he saw the accused taking away the aforesaid 

motorcycle. The aforesaid doubt is further confirmed by the statement made by PW-1 

in his cross-examination that when the informant raised hue and cry after not finding 

his motorcycle at that time he/PW-1 came to know about the theft of aforesaid 

motorcycle. The foregoing statement, in my opinion, clearly shows that the PW1 

came to know about the alleged theft only after the actual commission of alleged 

theft. In that view of the matter, I find that the evidence deposed by PW1 against the 

accused is not reliable.  

7. PW-2 Sri Soneswar Payeng in his evidence-in-chief has stated that at the time of 

occurrence, he saw accused Papu Das committing theft of motorcycle belonging to 

informant from in front of a tea stall at Salmara Tiniali. In that respect, the PW-2 

during his cross-examination has specifically denied the suggestion of defence that he 

did not mentioned the aforesaid allegation in his statement before I/O. However, PW-

5 Sri Tarun Chetry, who investigated this case, has confirmed that the PW-2 in his 

statement recorded u/s 161 of CrPC did not mentioned that he saw accused Papu 

Das taking away the motorcycle of informant. The PW-5/I.O has further added that it 

was stated before him by PW-2 that he saw accused Papu Das at the place of 

occurrence and so he suspected that the accused have stolen the said motorcycle. In 

my opinion, had the occurrence took place as alleged by PW-2 in his evidence-in-

chief, then he should have definitely stated the same facts in his initial statement 

before I/O u/s 161 of CrPC. Therefore, failure of PW-2 to mention the aforesaid 

statement before I/O, in my opinion, is a material contradiction as per section 162 of 

CrPC and the same creates doubt regarding the credibility of the aforesaid version 

stated by him in his evidence-in-chief. 

8. PW-3 Sri Karneswar Mili in his evidence-in-chief has stated that he is the 

informant of this case. At the time of occurrence he parked his motorcycle bearing 
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registration no. AS 07 D 2474 in front of a tea stall at Salmara Tiniali and then went 

inside the said tea stall to have tea. After coming out from the tea stall he saw that 

his motorcycle is missing from the place where he parked. Thereafter, the people 

nearby expressed their doubt that accused Papu Das has committed theft of the 

aforesaid motorcycle. As such, he lodged this case against the accused. 

Subsequently, police recovered his motorcycle from Bandardewa area. He came to 

know that accused Papu Das sold the aforesaid motorcycle to somebody at 

Bandardewa. During his cross-examination, PW-3 has stated that he did not saw that 

who took away his motorcycle. He lodged the case against the accused as per the 

dictation of the uncle of said accused. 

9. From the aforesaid evidence deposed by PW-3/informant, it is very much clear 

that he had actually not seen that who allegedly took away his motorcycle from the 

place of occurrence. To be more particular, there is nothing specific in the evidence 

of PW-3 which can show that accused Papu Das took away the aforesaid motorcycle 

from the place of occurrence. Moreover, it is specifically admitted by PW-3 in his 

cross-examination that he did not mentioned in his statement before police that he 

came to know that the accused sold his aforesaid motorcycle to somebody at 

Banderdewa. In my opinion, the aforesaid allegation made by PW-3 is a material part 

of the alleged occurrence, and hence, had the occurrence took place as alleged then 

he should have stated the same in his statement before I/O. Omission of PW-3 to 

mention the aforesaid allegation in his statement before I/O, in my opinion, is a 

material contradiction which creates doubt as regards the credibility of his aforesaid 

version. Therefore, it is evident from the above discussion that there is nothing in the 

version stated by PW-3 which can prove beyond reasonable doubt that accused Papu 

Das is involved in the alleged theft of the aforesaid motorcycle.  

10. PW-4 Sri Namer Tayung in his evidence-in-chief has stated that on the day of 

occurrence at about 5.00 PM he was having tea inside a shop at Salmara Tiniali. He 

saw the accused having tea in that shop. After few minutes he heard that accused 

Papu Das committed theft of the motorcycle belonging to informant from in front of 

that shop. After about three months of the occurrence, police recovered the aforesaid 

motorcycle. He saw the motorcycle in police station. Police took his thumb impression 

in Exhibit-2 and Exhibit-3 papers. 
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11. During his cross-examination, PW-4 has denied the suggestions of defence that 

he did not stated before police that he saw the accused having tea inside the 

aforesaid tea stall. However, PW5/I.O in his cross-examination has confirmed that 

PW-4 did not state before him that he/PW-4 saw the accused having tea inside the 

aforesaid hotel. In my opinion, had the PW-4 seen the accused inside aforesaid hotel 

then he should have definitely stated the same in his initial statement before I/O. The 

omission of PW-4 to mention the aforesaid allegation in his statement before I/O, in 

my opinion, is a material contradiction in view of section 162 of CrPC which creates 

doubt as regards the credibility of the aforesaid statement made by PW-4. Further, 

there is nothing specific in the evidence of PW-4 which can prove that he has seen 

the accused committing theft of the aforesaid motorcycle belonging to informant. In 

fact, the PW-4 in his cross-examination has specifically mentioned that he did not saw 

the accused committing theft of the aforesaid motorcycle. Therefore, it is clear that 

there is nothing in the evidence of PW-4 which can prove that the accused has taken 

away the aforesaid motorcycle belonging to informant.  

12. PW-6 Sri Naren Tayung in his evidence-in-chief has stated that on the day of 

occurrence at about 6.30 PM he saw the accused having tea inside a shop at Salmara 

Tiniali. After a while he came to know from the people nearby that everybody is 

suspecting the accused to have committed theft of a motorcycle from in front of that 

shop. Subsequently, he came to know that police has recovered the aforesaid 

motorcycle. He then went to police station. Police took his signature in a paper. 

Exhibit-3 is that paper in which he has put his thumb impression. During his cross-

examination, PW-6 has stated that he did not saw that who committed theft of the 

aforesaid motorcycle. He do not know that from whom the aforesaid motorcycle was 

recovered by police. 

13. On perusal of the aforesaid evidence deposed by PW-6, I find that there is 

nothing in his version which can show that he has seen the accused committing theft 

of the motorcycle. In fact, it is very much clear from his version that he heard from 

others about the alleged commission of theft by the accused. As such, it is clear that 

the allegation made by him against the accused are hearsay evidence and the same 

cannot be believed unless corroborated by some other reliable evidence. 
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14. In the above context, PW-5 Sri Tarun Chetry, who investigated this case, in his 

evidence-in-chief has stated that during interrogation accused Sri Papu Das admitted 

that he committed theft of the aforesaid motorcycle belonging to informant and then 

kept the same in the Verandah of a hotel at Bandardewa. Accordingly, he/PW5 

recorded the statement of accused Sri Papu Das in that respect. Thereafter, on 

20.01.2018 at about 06:30 PM said accused Sri Papu Das led him/PW5 to the 

aforesaid hotel at Bandardewa and showed the aforesaid motorcycle kept in that 

hotel. Accordingly, he seized the aforesaid motorcycle bearing registration no. AS 07 

D 2474 at about 7.00 PM from the Verandah of that hotel in presence of witnesses.  

15. From the aforesaid statements made by PW-5/I.O, it is seen that he/I.O allegedly 

came to know from the accused that the aforesaid motorcycle was kept in the 

Verandah of a hotel at Bandardewa and thereafter recovered the motorcycle from 

that place on being led and shown by the said accused. However, the PW-5/I.O has 

not produced any such alleged statement of the accused recorded by him in that 

respect. Also, admittedly it is not mentioned in the seizure list that the said 

motorcycle was seized from the verandah of a hotel as alleged. 

16. Moreover, though it is stated by PW-5/I.O that he seized the motorcycle from the 

Verandah of a hotel at Banderdewa in presence of witnesses but the seizure witness 

i.e., PW-4 in his evidence has not supported the aforesaid contention of I.O/PW-5. It 

is specifically stated by PW-4 in his cross-examination that he do not as to what is 

written in Exhibit-2 and Exhibit-3 seizure lists and he also do not know why he had 

put his signature on Exhibit-2 paper. He saw the motorcycle in police station. He 

came to police station on being requested by the informant to accompany him. 

Therefore, from the statements made by PW4 in his cross-examination, it is clear that 

he do not have any knowledge about seizure of said motorcycle from the Veranda of 

a shop at Bandardewa.  

17. Besides that, though the I.O has mentioned two other persons (i.e., Dhan 

Baruah and Rajen Baruah) as witness in the seizure list, but they could not be 

examined as summons issued to them several times were returned unserved with 

report that they are not traceable in the given address and ultimately their evidence 

was dispensed with. 
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18.    As such, in view of the statement made by PW4 in his cross-examination and 

in the absence of any statement u/s 161 of CrPC of accused being proved by 

prosecution, I am of the opinion that the aforesaid statements made by I.O regarding 

seizure of motorcycle from the veranda of a shop at Bandardewa, are doubtful and 

the same cannot be relied upon. As such, in view of the entire discussion made 

above, I find that the witnesses examined by prosecution have failed to prove beyond 

reasonable doubt that the accused has committed the offence as alleged.  

DECISION: This point is therefore decided in the negative and goes against 

the prosecution. 

ORDER 

19.    In view of the discussion made above and decision reached in the foregoing 

point for determination, it is held that the witnesses examined by prosecution have 

failed to prove beyond reasonable doubts that accused Sri Papu Das has committed 

the offence punishable under section 379 of IPC as alleged, and as such, the accused 

person is acquitted of the charge under section 379 of IPC and he be set at liberty 

forthwith from this case. 

    The motorcycle and documents seized vide M.R No. 02/2018 and M.R No. 

321/2017 be released to the custody of the registered owner of that motorcycle. 

This judgment is given under my hand, and seal of this court on this the 17thday 

of October, 2019. 

The case is disposed of on contest. 

 

     F.U. Choudhury 

     Additional Chief Judicial Magistrate  

         North Lakhimpur   
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APPENDIX 

 

 

 

(A) PROSECUTION EXHIBITS 

Exhibit. 1 – FIR 

Exhibit. 2 – Seizure list 

Exhibit. 3 – Seizure list 

Exhibit. 4 – Sketch map 

Exhibit. 5 – Charge-sheet 

Exhibit. 6 – Zimma nama 

 

  

(B) DEFENCE EXHIBITS 

Nil 

 

 

(C) PROSECUTION WITNESSES 

P.W. 1 – Sri Milaram Das 

P.W. 2 – Sri Soneswar Payeng 

P.W. 3 – Sri Korneswar Mili 

P.W. 4 – Sri Namer Tayung 

P.W. 5 – Sri Tarun Chetry 

P.W. 6 – Sri Naren Tayung 

 

(D) DEFENCE WITNESSES 

Nil 

 

 

 

 

 

 

            F.U. Choudhury 

     Additional Chief Judicial Magistrate  

            North Lakhimpur   
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