
Md.Nurul Haque Vs                                             1                 C.R (N.I ACT) CASE NO.11 OF 2014 

Smti Hira Rani Patir 

IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE  

AT NORTH LAKHIMPUR 

 

 

C.R (N.I ACT) CASE NO: 11 OF 2014 

PROSECUTOR: STATE OF ASSAM Vs 

ACCUSED: SMTI. HIRA RANI PATIR  

 

DISTRICT: NORTH LAKHIMPUR 

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL  

MAGISTRATE, AT NORTH LAKHIMPUR 

 

 

C.R (N.I ACT) CASE NO: 11 / 2013 

 

U/S 138 OF N.I ACT 

 

PROSECUTOR: STATE OF ASSAM 

 

VERSUS 

 

ACCUSED: SMTI. HIRA RANI PATIR 

 

 

PRESENT: MR. F.U. CHOUDHURY, AJS 

 

ADVOCATE FOR THE COMPLAINANT: MR. S.I. HAZARIKA 

ADVOCATE FOR THE ACCUSED: SRI B. GHOSH 

 

OFFENCE EXPLAINED ON : 19/02/2016 

EVIDENCE RECORDED ON : 20/09/16, 06/12/17, 04/09/18 

       06/07/19 

ARGUMENT HEARD ON : 16/08/19, 28/08/19 

JUDGMENT DELIVERED ON  : 07/09/2019 

        JUDGMENT 

COMPLAINANT’S CASE IN BRIEF 

1.   Prosecution’s case in brief as it reveals from the complainant petition is 

complainant Md. Nurul Haque is the owner of Himalaya Trading Agency 

situated at North Lakhimpur. Accused Smti Hira Rani Patir sometimes used to 

borrow money in connection with her business from the complainant and 

return the same within time. On 10.01.2014 the accused borrowed an amount 

of Rs. 12,00,000/- (rupees twelve lakhs) from the complainant and handed 

over two cheques of SBI, Dhakuakhana Branch (Account No.- 30619520673) to 
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the complainant. The said two cheques were of Rs. 6,00,000/- (rupees six 

lakhs) each and bearing no. 733042 and 733043 dated 13.01.2014. On 

13.01.2014, the accused deposited the aforesaid two cheques at SBI, North 

Lakhimur Branch but the bank informed him that the corresponding account do 

not have that much amount for encashment. The complainant then informed 

the matter to accused and at that time the accused expressed her apology and 

asked the complainant to deposit the said two cheques again on 04.04.2014. 

2.    Accordingly, the complainant deposited the aforesaid two cheques at SBI, 

North Lakhimpur Branch on 04.04.2014 but the same were returned by the 

bank on 08.04.2014 with information that the relevant account do not have 

sufficient fund. The complainant thereafter sent a notice to the accused 

through advocate on 11.04.2014 and demanded the aforesaid cheque amount 

within 15 days. The aforesaid notice was received by the accused on 

23.04.2014 but the accused neither paid the said amount nor replied to the 

notice. The complainant thereafter filed this complaint petition before the court 

of learned CJM, Lakhimpur, North Lakhimpur on 09.05.2014. 

3.   On receipt of the complaint petition, the same registered as C.R (N.I) 

Case No. 11 of 2014 and transferred to this court for disposal. The complainant 

submitted his initial deposition of affidavit. Upon considering the initial 

deposition of complainant and also the relevant documents submitted by him, 

cognizance was taken for the offence punishable u/s 138 of Negotiable 

Instruments Act (herein after referred to as N.I Act) against accused Smti Hira 

Rani Patir. The accused then appeared before this court in response to the 

summons issued to her. Considering the relevant documents and hearing both 

the parties, particulars of offence punishable under section 138 of I.P.C are 

read over and explained to the accused to which she pleaded not guilty and 

stood to face the trial. 

4.   The complainant in support of his case examined three witnesses whereas 

the accused examined two witnesses in support of her defence. The accused 

was examined under section 313 of CrPC. Defence case is denial (except the 

signatures on cheque) as it reveals from the statements of accused and the 

tenor of cross-examination of complainant’s witnesses by defence. I have 

heard the learned counsel for both the parties and also gone through the 
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documents submitted by complainant side. I have also gone through the 

Judicial decisions relied upon by defence.  

5.   Upon hearing and on perusal of record I have framed the following points 

for determination- 

POINTS FOR DETERMINATION: 

(1) Whether the accused issued the cheque no. 733042 and cheque no. 

733043 for discharge of any legally enforceable debt or liability towards the 

complainant? 

(2) Whether the cheque was dishonoured for insufficient funds in the account 

of the accused? 

(3) Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of cheque? 

(4) Whether the accused has committed the offence under section 138 of the 

Negotiable Instruments Act,1881?  

      DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF: 

      POINT NO.1 

6. This point relates to the question as to whether the accused issued the 

cheque no. 733042 and cheque no. 733043 for discharge of any legally 

enforceable debt or liability towards the complainant.  As regards this point for 

determination, complainant Md. Nurul Haque as PW-1 in his evidence-in-chief 

has reiterated almost the entire contents of his complaint petition as narrated 

above. Similarly, PW-2 Md. Sofiqul Haque, who is the son of complainant, has 

corroborated the version of PW-1 by reiterating the contents of the complaint 

petition. In support of his contention, the PW1/complainant has produced and 

marked the aforesaid cheque number 733042 as exhibit -1 and cheque number 

733043 as exhibit – 2. The PW1 has also produced and marked the bank return 

memo for cheque no. 733042 as exhibit – 3, return memo for cheque no. 

7330423 as exhibit – 4, the advocate notice served upon the accused as exhibit 

– 5 , the postal registration receipt as exhibit – 6, and the postal delivery report 

as exhibit – 7. 

7.   Now, before going to embark upon a thorough discussion of the evidence 

adduced by complainant side, I deem it fit to mention here that as regards the 

aforesaid exhibit – 1 & exhibit – 2 cheque, accused Smti Hira Rani Patir as DW1 
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in her evidence in chief and cross-examination has specifically admitted that 

she handed over the exhibit – 1 & 2 cheques to the complainant and the 

exhibit – 1(1) & 2(1) signatures contained therein are her signatures. 

Therefore, in view of such specific admission of accused/DW1 regarding the 

execution of exhibit – 1 & 2 cheques, it is very much obvious that the 

presumption available under section 139 of N.I Act shall now come into play. 

As per Section 139 of N.I Act, it shall be presumed, unless the contrary is 

proved, that the holder of the cheque received the cheque for the discharge, in 

whole or in part, of any debt or other liability. As such, in the case at hand, it 

has to be now presumed that the exhibit -1 & 2 cheques were issued by 

accused for discharge of a debt or liability. Needless to mention here that such 

presumption under section 139 of N.I Act is a rebuttable one. Therefore, let me 

proceed with the discussion to find out as to whether the accused has been 

able to rebut the aforesaid presumption. 

8. As regards the evidence required and standard of proof to rebut the 

aforesaid presumption, the Hon’ble Supreme Court of India in the case of 

BASALINGAPPA Vs MUDIBASAPPA (Crl Appl No. 636 of 2019, 2019 SCC Online 

SC491) has held that: “... (ii) The presumption under section 139 is rebuttable 

presumption and the onus is on the accused to raise the probable defence. The 

standard of proof for rebutting the presumption is that of preponderance of 

probabilities. (iii) To rebut the presumption, it is open for the accused to rely 

on evidence led by him or accused can also rely on the materials submitted by 

the complainant in order to raise a probable defence. Inference of 

preponderance of probabilities can be drawn not only from the materials 

brought on record by the parties but also by reference to the circumstances 

upon which they rely. (iv) That it is not necessary for the accused to come in 

the witness box in support of his defence, section 139 imposed an evidentiary 

burden and not a persuasive burden. (v) It is not for the accused to come in 

the witness box to support his defence.”  

9.   To sum up the relevant portion of the legal position laid down by Hon’ble 

Apex Court in the aforesaid decision, it can be said that the standard of proof 

required to rebut the aforesaid presumption is of preponderance of 

probabilities and for that purpose the accused may rely on the materials 
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submitted by complainant side and it is not necessary that the accused must 

adduce evidence.  

10.      Now, keeping in mind the aforesaid principle of law, let me find out as 

to whether the materials submitted by complainant and the evidence adduced 

by accused in this case has rebutted the aforesaid presumption u/s 139 of N.I 

Act. In a quest to find out an answer to the aforesaid question, perusal of the 

evidence deposed by PW-1/complainant and PW-2 (complainant’s son) shows 

that they have consistently stated that the accused borrowed an amount of Rs. 

12,00,000/- from the complainant/PW1 on 10.01.2014 and issued Exhibit-1 and 

Exhibit-2 cheques on that day itself for return of the aforesaid borrowed 

amount. 

11.     At this juncture, I would like to quote the exact statements of PW1 & 

PW2 in that respect for a better understanding of the matter. PW1 has stated 

that, “On 10.01.2014 the accused took loan of Rs. 12,00,000/- (rupees twelve 

lakhs) from him for two days by saying that she will give cheques after the 

aforesaid two days. He then lent Rs. 12,00,000/- to the accused and the 

accused handed over two cheques of Rs. 6,00,000/- (rupees six lakhs) each of 

SBI, Dhakuakhana Branch with respect to account No.- 30619520673 bearing 

No.- 733042 and 733043.”  PW2 in his evidence has stated that, “On 

10.01.2014 the accused borrowed Rs. 12,00,000/- from his father for some 

special reason by saying that she will give two cheques after two days. His 

father then consulted the matter with him. Accordingly, his father lent Rs. 

12,00,000/- to the accused and the accused handed over two cheques of SBI, 

Dhakuakhana Branch to his father. The cheques were dated as 13.01.2014.” 

12.      From the aforesaid version of PW1 & PW2, it can be clearly understood 

that the accused allegedly issued the exhibit – 1 and exhibit – 2 cheques in 

favour of complainant on 10.01.2014 itself while borrowing the aforesaid 

amount of Rupees 12,00,000/-. Similar statement is made by the complainant 

in his complainant petition also. However, in this context, PW-1/complainant in 

his cross-examination has specifically admitted that as per exhibit-5 advocate 

notice, the accused took loan of Rs. 12,00,000/- on 13.01.2014 and the said 

notice do not reveal that the accused took loan on 10.01.2014. In this respect, 

upon perusal of exhibit-5 advocate notice, I find that it is specifically mentioned 

therein that the accused took loan of Rs. 12,00,000/- from the complainant on 
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13.01.2014 and handed over the aforesaid two cheques to complainant. The 

exhibit – 5 advocate notice do not contain any mention of any such loan taken 

by the accused on 10.01.2014. As such, it is evident that there is material 

contradiction between the contents of exhibit – 5 advocate notice and the 

evidence adduced by PW1/complaint & PW2. In spite of that, the complainant 

in this connection has not given any explanation either in his complaint petition 

or in his evidence-in-chief. Under such circumstances, I am of the opinion that 

such contradiction creates serious doubts regarding the credibility of the 

statements made by PW1 & PW2 in their evidence as regards the taking of 

alleged loan on 10/01/2014 by the accused.   

13.     Again, the complainant as PW1 in his cross-examination has specifically 

stated that the relevant fields of exhibit-1 and exhibit-2 cheques were filled up 

by the accused herself. This, in my opinion, clearly implies that as per PW1 

the contents in the relevant fields are in the handwriting of accused. The term 

“relevant field” used by PW1, in the context of this present case, can be well 

understood as the space in cheque for writing amount of money, name of 

payee and date of cheque. Therefore, keeping in mind the aforesaid statement 

of PW1/complainant, it is seen that complainant’s son/PW-2, who has claimed 

himself to be present during the aforesaid transaction, in his cross-examination 

has specifically mentioned that the letters in the middle portion of said two 

cheques and also figures in the aforesaid two cheques were got written by 

the accused through some other person, and the dates mentioned in the 

said two cheques are not in the handwriting of accused. Therefore, it is evident 

that there is material contradiction in the version of PW-1 and PW-2 with 

respect to the person who wrote the contents of Exhibit-1 and Exhibit-2 

cheques. In my opinion, had the entire occurrence taken place as narrated by 

PW1 & PW2 in their respective evidence in chief then they should have been 

able to say consistently that whether the contents of Exhibit-1 and Exhibit-2 

cheques (except signatures) were written by the accused herself or not. Failure 

of PW-1 and PW-2 to say consistently that whether the contents of Exhibit-1 

and Exhibit-2 cheques were written by the accused or not, in my opinion, 

creates serious doubt as regards the credibility of their respective versions that 

the said two cheques were issued by accused on 10/01/2014 for Rs. 6,00,000/- 
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(six lakhs) each for repayment of loan of Rupees 12,00,000/- taken by the 

accused on that day. 

14.      In the above context, accused Smt. Hira Rani Patir as DW-1 in her 

evidence-in-chief and also in her cross-examination has consistently stated that 

though Exhibit-1 and Ext-2 (cheques) contain her signature but the same were 

given to the complainant by her only as a security for the business transaction 

which her son Sri Charlie Patir used to have with the shop of complainant. Her 

said son had a seed shop and he used to purchase the materials for his shop 

from the shop of complainant. Her said son was spendthrift and a bit 

disobedient due to which she had given the aforesaid two cheques as security 

for the business transactions of her said son. She never took any loan of Rs. 

12,00,000/- from the complainant and she do not have any business as 

alleged. DW-1 in her cross-examination has further stated that the amount of 

money and other contents mentioned in exhibit -1 & 2 cheques were not 

written by her. Similarly, DW-2 Sri Charlie Patir, who is the son of accused, in 

his evidence-in-chief and cross-examination has consistently stated that his 

mother handed over the aforesaid two cheques to the complainant as a 

security for his business transaction with the accused. PW-2 has also 

mentioned that the aforesaid two cheques were blank except the signatures of 

his mother. It is important to mention here that upon perusal of the entire 

evidence deposed by DW-1 and DW-2, I do not find any material contradiction 

or inconsistency which can create any reasonable doubt with respect to the 

statements made by them throughout their evidence.  

15.      Besides the above, the complainant/PW-1 in support of his contention 

has not submitted any document to show that the accused took loan of Rs. 

12,00,000/- from him. Also, though the complainant/PW-1 has alleged that the 

accused in connection with her business used to take loan from him at various 

points of time and return the same, but the complainant has not produced any 

documents to prove that the accused took loan from him at any point of time 

earlier, or that the accused had any kind of business at any point of time. In 

fact, in his cross-examination, PW1 has stated that he do not know in which 

name and style the accused runs her business. In my opinion, if the 

complainant had earlier lent money to the accused several times in connection 

with her business, then, in the usual course of the things, the complainant 
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must have known the name & style of the alleged business establishment of 

accused. Under such circumstances, and in the absence of any such documents 

as aforesaid, and also having regard to the material contradiction and 

inconsistency as discussed in the preceding paragraphs, I find the statements 

made by PW-1 & PW2 as regards alleged taking of loan by accused at various 

points for time for her business, are doubtful and unreliable.  

16.      Further, PW-1 in his evidence-in-chief has specifically stated that he is 

the proprietor of Himalaya Trading Agency and in addition to that he is having 

a shop in which he sells seeds and also operates computer cafe and DTP. He 

also does contract work of agricultural department since last 25 years. 

However, PW1 has not produced any document to prove any of his aforesaid 

alleged sources of income. It is important to note here that PW1/complainant 

in his cross-examination has specifically stated that he has income tax file but 

he has not shown the aforesaid Rupees 12,00,000/- in his income tax file. In 

my opinion, if the complainant/PW1 actually had the capacity to lend Rupees 

12,00,000/- on 10/01/2014 as alleged then he should have definitely 

mentioned about that aforesaid Rupees 12,00,000/- in his income tax file. The 

complainant/PW1 has not given any plausible explanation that why he did not 

mentioned about the aforesaid Rupees 12,00,000/- in his income tax file. 

Under such circumstances, I find it difficult to believe that the complainant had 

the capacity to lend Rupees 12,00,000/- on 10/01/2014.   

17.     Before parting with the discussion, I deem it fit to mention that the 

learned counsel for complainant at the time of arguments submitted that if the 

accused did not issued exhibit – 1 & 2 cheques for repayment of aforesaid loan 

then the accused should have reported the police for misuse of said two 

cheques by complainant. It is further argued that the fact that accused did not 

made any such report to police implies that the cheques were issued for 

repayment of said loan. In this respect, in my opinion, though it is true that the 

accused was at liberty to lodge a complaint against alleged misuse of the 

cheques, but the fact that the accused did not lodged any such complaint in no 

way implies or suggests that the accused had actually issued the cheques for 

repayment of aforesaid alleged loan. As such, the aforesaid argument of 

learned counsel for the complainant cannot be sustained.  
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18.      Therefore, considering the entire discussion made above, keeping in 

mind the principle that standard of proof for rebuttal of presumption under 

section 139 of N.I Act is preponderance of probabilities, I find that the 

evidence available in the case record shows that the accused did not took loan 

of Rupees 12,00,000/- on 10/01/2014 as alleged by the complainant. The 

evidence adduced by the complainant do not prove beyond all reasonable 

doubts that the accused had taken loan of Rupees 12,00,000/- from the 

complainant on 10/01/2014 and issued exhibit -1 & 2 cheques dated 

13/01/2014 for repayment of said loan.  

DECISION: This point is therefore decided in the negative and goes against 

the complainant.  

POINT NO. 2 & 3 

19.      For the sake of convenience, the point no.2 & 3 are taken up herein 

together for discussion and decision. Point no.2 relates to the question as to 

whether the cheque was dishonoured for insufficient funds in the account of 

the accused. Point no.3 relates to the question as to whether the accused 

received the demand notice issued by the complainant regarding the dishonour 

of cheque. As regards these two points for determination, PW1 in his evidence-

in-chief has stated that he deposited the aforesaid two cheques as per the date 

mentioned therein, i.e. 13.01.2014 at SBI, North Lakhimpur Branch, but the 

bank informed him that the corresponding bank account do not contain 

sufficient fund. As such, he informed the matter to accused and the accused 

expressed her apology and asked him to deposit the said two cheques again on 

04.04.2014. Thereafter, he deposited the aforesaid two cheques at SBI, North 

Lakhimpur Branch on 04.04.2014 but the same were returned to him on 

08.04.2014 with intimation that sufficient fund is not available in the relevant 

account. Exhibit-3 and Exhibit-4 are the return memos of the bank. The 

aforesaid version of PW1 is fully corroborated by his son PW2 Md. Sofiqul 

Haque. 

20.      On going through the aforesaid evidence deposed by PW1, it is seen 

that the exhibit -1 & 2 cheques were allegedly dishonoured twice i.e., once in 

the month of January 2014 and subsequently in the month of April 2014, due 

to insufficient funds in the corresponding bank account of the accused. As 



Md.Nurul Haque Vs                                             10                 C.R (N.I ACT) CASE NO.11 OF 2014 

Smti Hira Rani Patir 

regards the alleged dishonour in the month of January 2014, it is noticeable 

that the complainant has not proved any document i.e., bank return memo. 

Also, PW3 Sri Promod Pawe, who is the Assistant Branch Manager of S.B.I, 

North Lakhimpur, in his evidence has nowhere mentioned that the exhibit -1 & 

2 cheques were initially dishonoured in the month of January 2014 due to 

insufficient fund in the corresponding bank account of accused. 

21.       At this juncture, it is important to mention here that Section 91 of the 

Indian Evidence Act requires that“...in all cases in which any matter is required 

by law to be reduced to the form of a document, no evidence shall be given in 

proof of such matter except the document itself, or secondary evidence of its 

contents in cases in which secondary evidence is admissible.” Therefore, in 

view of the aforesaid provision of Indian Evidence Act, it is clear that the 

aforesaid initial dishonour of exhibit – 1 & 2 cheques in the month of January, 

2014 cannot be proved by oral evidence without production of the bank return 

memo.   

22.      Besides that, in my opinion, if the exhibit – 1 & 2 cheques were initially 

dishonoured in the month of January, 2014, as alleged, then the complainant 

would have been able to prove the bank return memo; or the PW3/ Branch 

Manager of SBI would have been able to say about such dishonour. Failure of 

complainant to prove any such document and also the absence of any 

statement by PW3 in that respect creates serious doubts regarding the alleged 

dishonour of exhibit -1 & 2 cheques in the month of January 2014 due to 

insufficient fund in the bank account of accused. Be it mentioned here that the 

accused, as DW1, in her cross-examination has specifically denied that the 

complainant informed her about such dishonour of the cheques.  Under such 

circumstances, and having regard to the above discussion, I find that the 

complainant has failed to prove beyond reasonable doubts that the aforesaid 

exhibit – 1 & 2 cheques were initially dishonoured in the month of January 

2014 due to insufficient fund in the account of the accused.  

23.      As regards the alleged dishonour of exhibit – 1 & 2 cheques in the 

month of April 2014, PW3 Sri Promod Pawe, who is the branch manager of 

SBI, North Lakhimpur branch, in his cross-examination has specifically stated 

that there is nothing in the exhibit – 1 & 2 cheques which can show that the 

said two cheques were deposited at SBI, North Lakhimpur branch after 
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13/01/2014. PW3 has further added that, if any cheque is deposited in the 

bank for encashment then a seal of the bank is marked on such cheque 

irrespective of the fact that such cheque is encashed or not. The seal, 

contained in exhibit -1 & 2, mentions the date as 13/01/2014.  

24.      In the above context, learned counsel for defence at the time of 

arguments submitted that the aforesaid evidence deposed by PW3 makes it 

clear that exhibit – 1 & 2 cheques were not deposited in the bank after January 

2014, and hence, the cause of action for the offence under section 138 of N.I 

Act does not arise at all. On the contrary, learned counsel for complainant has 

vehemently argued that the exhibit – 3 & 4 return memos clearly contains the 

cheque number and date of return which is sufficient to hold that the cheques 

were deposited on 04/04/2014 for encashment. 

25.      On perusal of exhibit – 3 & 4 return memo it is seen that exhibit – 3 

was issued on 08/04/2014 in respect of cheque number 733042. Exhibit – 4 

was issued on 08/04/2014 in respect of cheque number 733043. The reason 

for return of cheque mentioned in exhibit – 3 & 4 is “insufficient fund”. Now, 

before going to form any conclusive opinion on the basis of aforesaid contents 

of exhibit – 3 & 4, it is necessary to look into some more statements made by 

PW3 in this respect.  

26.     PW3 in his cross-examination has stated that he do not recognize the 

signature of bank official, contained in exhibit – 3 & 4. He do not know 

whether the said bank official is presently serving or not at SBI, North 

Lakhimpur Branch. Before issuing exhibit – 3 & 4 the bank official should have 

marked seal on exhibit – 1 & 2 cheques, but the same was not done.  

27.     In my opinion, failure of PW3 to identify the signature on exhibit – 3 & 4 

return memos create serious doubts as regards the alleged execution of exhibit 

– 3 & 4 documents by bank officials of S.B.I, North Lakhmpur Branch. Also, the 

absence of any bank seal with date for the month of April on exhibit – 1 & 2 

further affirms such doubt as regard alleged deposit of exhibit – 1 & 2 cheques 

at S.B.I, North Lakhimpur Branch in the month of April 2014. The complainant 

could have called for the relevant registers or documents from the bank to 

prove the alleged deposit of exhibit – 1 & 2 cheques on 04/04/2014. The 

complainant could also have submitted in this case the counter-foil of deposit 

form of exhibit – 1 & 2 cheques to prove the alleged deposit of exhibit – 1 & 2 
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cheques on 04/04/2019. The complainant has not given any explanation for 

non submission of such counter foil in this case. The aforesaid counter foil and 

relevant register of bank would have been the best evidence to decide the 

alleged deposit of exhibit – 1 & 2 cheques on 04/04/2019 at SBI, North 

Lakhimpur Branch, as alleged. It is necessary to mention here that as per 

illustration (g) to Section 114 of Indian Evidence Act, the court may presume 

that the “evidence which could be and is not produced would, if produced, be 

unfavourable to the person who withholds it.”  Under such circumstances, I am 

of that the evidence adduced by complainant do not prove beyond reasonable 

doubts that the exhibit – 1 & 2 cheques were deposited at SBI, North 

Lakhimpur branch on 04/4/2014 and the same were returned from bank on 

08/04/2014.  

28.     As regard the service of advocate notice, PW1/complainant in his 

evidence in chief has stated that he served a notice through advocate to the 

accused on 11.04.2014 and demanded the said amount within 15 days. 

Exhibit-5 is the advocate notice. The accused received the notice on 

23.04.2014 but did not pay the aforesaid amount till today. Exhibit-6 is the 

postal registration receipt and Exhibit-7 is the delivery report.  

29.       The aforesaid statements of PW1 are corroborated by PW2 in his 

evidence in chief. Also, upon perusal of the contents of exhibit – 5, 6 & 7, it is 

seen the contents thereof substantiate the statements of PW1 that the exhibit 

– 5 notice was issued on 11/04/2014 and the same was delivered on 

23/04/2014. There is nothing in the case record which can create any 

reasonable doubt regarding the credibility of the contents of exhibit – 6 & 7 

documents. It is important to note here that DW1/accused in her evidence has 

nowhere denied the service of exhibit – 5 notice upon her. Under such 

circumstances, I find that the evidence on record proves beyond reasonable 

doubts that exhibit – 5 notice was served upon the accused on 23/04/2014.  

DECISION: Point no.2 is decided in the negative and goes against the 

complainant. Point no.3 is decided in the affirmative and goes in favour of the 

complainant.  

POINT NO.4 
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30.        This point relates to the question as to whether the accused has 

committed the offence under section 138 of the Negotiable Instruments 

Act,1881. In view of the discussion and decision of point for determination no.1 

& 2 as made above, it is held that the complainant has failed to prove beyond 

reasonable doubts that the accused has committed a offence punishable under 

section 138 of N.I Act.  

DECISION: This point is decided in the negative and goes against the 

complainant. 

           ORDER 

31.        In view of the discussions made and decision reached in the foregoing 

points for determination, it is held that the complainant has failed to prove 

beyond reasonable doubts that accused Smti Hira Rani Patir has committed an 

offence punishable under section 138 of N.I. Act. Hence, accused Smti Hiran 

Rani Patir is acquitted from the charge under section 138 of N.I Act on benefit 

of doubt and she be set at liberty forthwith. 

 The bail bond of the above named accused shall remain in force for another 

six months from today.  

 This judgment is given under my hand and the seal of this court on this the 

07th day of September 2019.   

 

 

           F.U. Choudhury 

            Additional Chief Judicial Magistrate  

               North Lakhimpur   
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         APPENDIX 

 

 

 

(A) COMPLAINANT’S EXHIBITS 

Exhibit.1 – Cheque no. 733042 

Exhibit.2 – Cheque no. 733043 

Exhibit.3 – return memo dated 08/04/14 for Cheque no. 733042 

Exhibit.4 – return memo dated 08/04/14 for Cheque no. 733043 

Exhibit.5 – Advocate notice 

Exhibit.6 – postal Registration receipts (two numbers)  

Exhibit.7 – Postal delivery report. 

 

(B) DEFENCE EXHIBITS 

Nil 

 

(C) COMPLAINANT’S WITNESSES 

P.W. 1 – Md. Nurul Haque 

P.W. 2 – Md. Sofiqul Haque  

P.W. 3 – Sri Promod Pawe 

 

(D) DEFENCE WITNESSES 

D.W1 – Smti Hira Rani Patir 

D.W2 – Sri Charlie Patir 

 

 

 

 

 

        F.U. Choudhury 

     Additional Chief Judicial Magistrate  

                                     North Lakhimpur       

 


