
G.R. 1677/2016

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR,

NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 1677/2016
U/s 448/323, IPC

State of Assam
      -Vs-
Sri Gopal Kosta
S/O: Late Jaganath Kosta 
R/O: Joyhing Tea Estate, Line No. 2
P/S: North Lakhimpur
District: Lakhimpur, Assam

                                            ………Accused person

Date of offence explanation : 27.01.2017

Dates of recording evidence of PWs : 28.08.2018, 21.02.2019, 

                                                         15.03.2019 

Date of examination u/s 313, Cr.P.C. : 27.03.2019

Date of Argument : 30.03.2019

Date of judgment : 09.04.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Smti. Madhumita Ghosh, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The  factual  matrix  of  the  prosecution  is  that  on  30.06.2016

informant Sri Ramu Yadav lodged an FIR with the In-charge of Joyhing

Police Outpost under North Lakhimpur Police Station alleging that at

about  6:30 PM on 30.06.2016 accused Sri  Gopal  Kosta  came to his

shop and without any reason assaulted him with a bamboo stick on his

left hand causing grievous hurt to him. Hence, the case. 
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2. On receipt of the ejahar, the In-charge of Joyhing Police Outpost

effected  a  G.D.  Entry  vide  Joyhing  O.P.  G.D.  Entry  No.  48  dated

30.06.2016 and forwarded the ejahar to the Officer-in-charge of North

Lakhimpur Police Station to register a case under proper section of law.

Accordingly, after receiving the ejahar, the Officer-in-charge of North

Lakhimpur Police Station registered a case vide North Lakhimpur P.S.

Case No. 686/2016, under section 448/325 of the Indian Penal Code

and got the investigation into the case commenced. The investigating

officer,  after  completing  the  investigation,  submitted  charge-sheet

under section 448/323 of the Indian Penal Code against accused person

Sri Gopal Kosta to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 448/323 of  the Indian Penal  Code was taken as per  section

190(1)(b), Cr.P.C. The accused person entered his appearance before

the Court after receiving the summons. Copies were furnished to the

accused person as per provision contained in section 207, Cr.P.C. The

particular of offence under section 448/323 of the Indian Penal Code

when being read over and explained the accused person he pleaded

not guilty and claimed to be tried.

Points for determination

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a)  Whether  accused  person,  at  about  6:30  PM,  on  30.06.2016,  at

village  Joyhing  Line  No.  2,  under  North  Lakhimpur  Police  Station,

committed house trespass by entering into the shop of informant Sri

Ramu Yadav with intent to commit an offence, and thereby committed

an offence punishable u/s 448 of the Indian Penal Code ?

(b)  Whether  accused  person,  at  about  6:30  PM,  on  30.06.2016,  at

village  Joyhing  Line  No.  2,  under  North  Lakhimpur  Police  Station,

voluntarily  caused  hurt  to  informant  Sri  Ramu  Yadav,  and  thereby

committed an offence punishable u/s 323 of the Indian Penal Code ?
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5. During  the  trial  the  Prosecution  side  could  examine  4  (four)

witnesses namely Sri  Ajit  Bhakta (PW-1),  Sri  Binoy Kawa (PW-2),  Sri

Jayanta  Munda  (PW-3)  and  Sri  Kamaleswar  Deka  (PW-4).  The

prosecution  has  also  exhibited  5  (five)  documents  (Shown  in  the

Annexure  appended  below).  It  appears  from  the  case  record  that

summons  issued  to  informant  Sri  Ramu  Yadav  has  returned  on

21.02.2019 with report that informant left the place of given address

and  his  present  whereabouts  is  not  known  to  anybody.  Hence,

considering this fact, I am of the reasonable opinion that attendance of

informant  could  not  be  secured  and  as  such  vide  order  dated

15.03.2019 the evidence of the informant was closed. As prayed for by

the learned Addl. P.P. the prosecution evidence was closed. The defence

has  cross-examined  prosecution  witnesses  and  thereafter  all  the

incriminating  materials  surfaced  in  the  evidence  of  the  prosecution

witnesses  against  accused person was put  to  his  explanation under

section 313, Cr.P.C. The defence plea was in completed denial. 

6. I  have heard the final  argument of  both sides and thereupon

come to the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

7. Since a common thread of facts runs through both the points as

such both the points are taken together for discussion for the sake of

convenience of discussion. 

8. PW-1 Sri Ajit Bhakta has deposed that informant Ramu Yadav is

known to him and that the accused is also his elder cousin. According

to him about two years ago in between 4:30-5:00 PM the occurrence

took  place at  the grocery  shop of  the informant  located  in the Tea

Garden. After finishing his work in the tea garden on that day, he had

gone to the grocery shop of the informant for purchasing biscuits but

he  saw  the  informant  had  been  closing  his  shop.  On  being  asked,

informant Ramu Yadav told him that the accused had broken his hand

by beating him with a bamboo stick. He saw that his hand was swollen

and as such he took him to the pharmacy of Tarun Borah at Joyhing
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market. At the pharmacy, an injection was given to the informant for

pain.  The  pharmacist  told  that  they  would  not  be  able  to  provide

medical treatment for the swelling of the hand and asked them to go to

North  Lakhimpur Civil  Hospital.  As it  was already dark by then,  the

informant  and  he  came  from  the  pharmacy  and  went  to  their

respective  houses.  Later,  he  came to  know that  the  informant  had

lodged an ejahar at Joyhing Police Outpost. In his cross-examination,

PW-1 has stated he did not personally see how the informant sustained

the injury. 

9. PW-2  Sri  Binoy  Kawa  has  also  adduced  in  evidence  that  the

occurrence had taken place in the year 2016 in the evening time at the

grocery shop of the informant. At the time of the occurrence he was in

his house and upon hearing noise of altercation between the informant

and the wife of accused, he  came out of his house. According to her,

the wife of accused Gopal Kosta had purchased potatoes and 'dal' from

the  shop  of  the  informant  but  had  been averring  that  she   paid  a

hundred rupee note to him, but the latter had controverted that he was

given only a fifty rupee note and in that connection the altercation was

taking place. Thereafter, the wife of the accused went away from there.

After 2-3 minutes, the accused came to the shop of the informant with

a bamboo stick in his hand and asked the informant whether or not he

would return the money. By saying that, accused gave a blow with the

bamboo stick on the informant. The informant raised his hand to save

himself and the bamboo stick blow fell on his hand as a result of which

his hand broke. Thereafter, the accused left that place. The informant

sat down in his shop because of pain in his hand. He called him inside

his shop and asked him to assist him in wearing his pant. Accordingly,

he helped him in doing so and he also wrapped a 'gamusa' on his hand.

Thereafter, he went away after closing his shop and he also came back

to his house. 

10. In  his  cross-examination,  PW-2  stated  that  the  accused  had

assaulted on the right hand of the informant. The relation between him

and the accused is also good.   
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11. PW-3 Sri Jayanta Munda deposed that he heard that a fighting

took place between the accused and Ramu Yadav but clarified to have

not seen the occurrence.

12. PW-4  SI  (Retired)  Sri  Kamaleswar  Deka  deposed  that  during

investigation,  he  examined  the  informant/victim  and  a  witness  and

recorded  their  statements  at  the  police  outpost  and  sent  the

informant/victim  to  North  Lakhimpur  Civil  Hospital  for  his  medical

treatment, visited the place of occurrence and inspected the same and

drew  a  sketch  map  of  the  place  of  occurrence  and  recorded  the

statements  of  the  witnesses  found  at  and  around  the  place  of

occurrence, arrested accused Gopal Kosta and released on bail and on

completion of investigation he submitted charge-sheet against accused

Gopal Kosta u/s 448/323 of the Indian Penal Code. He exhibited extract

copy of G.D. Entry as Ext-1, ejahar as Ext-2, place of occurrence as Ext-

3, injury report of the informant/victim as Ext-4 and charge-sheet as

Ext-5. In his cross-examination, he has stated that as per version of the

informant the occurrence took place inside a shop, but he had not seen

the occurrence.  The informant has put  his  thumb impression in  the

ejahar. In the ejahar there is no mention who had taken the said thumb

impression and whether the said thumb impression is of the left hand

thumb or right hand thumb. 

APPRECIATION OF EVIDENCE

13. In the instant case the informant-cum-victim Ramu Yadav could

not  be  examined  as  he  was  not  found  despite  several  issuance  of

summons. PW-3 Jayanta Munda has averred that he has never seen the

informant  after  the  occurrence.  But  despite  the  fact  that  informant

Ramu Yadav  has  not  been examined,  the prosecution  could  adduce

eye-witnesses  to  the  occurrence.  It  was  PW-2 Binoy  Kawa who had

seen the occurrence from beginning to end. According to him initially

an altercation took place between informant Ramu Yadav and the wife

of accused over payment made to informant while purchasing grocery

items from the shop of informant. Within 2 or 3 minutes of departure of
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the wife of accused from that shop of informant, the accused appeared

there with a stick and asked the informant as to whether he would

return the money to him or not and by stating this fact he dealt a blow

to informant which he tried to ward off and as a result the stick blow

fell on his left hand and sustained the injuries. 

14. PW-1 Ajit Bhakta had come to the place of the occurrence while

informant  was  closing  the  shop  for  going  to  doctor.  Although  Ajit

Bhakta did not see the occurrence but he was informed by informant

Ramu Yadav that he was beaten by accused and as a result his hand

got fractured. He took Ramu to a pharmacy.  So, the evidence of PW-1

Ajit  Bhakta supplements the version of  PW-2 Binoy Kawa and these

assertion lent support to the version of PW-3 Jayanta Munda who had

heard  that  a  quarrel  had  taken  place  between  accused  Gopal  and

informant Ramu in the shop of informant.

15. From the above evidence, it has established that it was accused

who had come to the shop of informant Ramu Yadav with a stick and

assaulted  him  over  some  monetary  dealing  causing  swelling  and

tenderness in the left elbow of informant. So, I am of the conclusive

opinion that the prosecution has able to bring home the charge under

section 448/323 of the Indian Penal Code against the accused.

DISCUSSION ON RELEASE OF ACCUSED ON PROBATION:

16. In the instant case, convict Gopal Kosta had assaulted informant

Ramu Yadav with a stick causing swelling and tenderness in his left

elbow. Nothing in evidence shows that there was any provocation from

the  side  of  Ramu  Yadav  immediately  before  the  occurrence.  The

manner in which the assault was executed shows premeditative mind

set of the convict, and as such considering this fact I am inclined not to

give the benefit of probation to convict under section 4 of the Probation

of Offenders Act, 1958.

SENTENCE HEARING:
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17. Convict Gopal Kosta is heard on the point of sentence in which

he has stated that he is innocent. He has his wife and two sons and

that he is the sole bread winner of his family and if he is put behind the

bar there is none to look after his family.

18. I  have  given  anxious  consideration  to  the  averment  of  the

convict on the point of sentence and also heard Ld. Addl. P.P. and Ld.

Defence Counsel. Considering the socio-economic background of the

convict and countervailing the degree of impact of the offence in the

society as well as hardship caused to the victim, I hereby impose the

following sentence.

O R D E R 

19. In view of the discussion made above,  convict  Gopal  Kosta is

sentenced under section 448 of the Indian Penal Code to pay fine of Rs.

1,000/- (rupees one thousand) in default to suffer simple imprisonment

for a period of one month and under section 323 of the Indian Penal

Code to pay fine of  Rs.  1,000/-  (rupees one thousand) in default to

suffer simple imprisonment for a period of another one month.

20. Judgment is pronounced in the open Court and a copy of the

judgment is furnished free of cost to the convict.

21. Given under my hand and the seal of this Court on this the 9th

day of April, 2019.

         (Shri Narayan Kuri)

Chief Judicial Magistrate,   

               Lakhimpur, North Lakhimpur

Dictated & corrected by me-  

 

  (Shri Narayan Kuri)  

 Chief Judicial Magistrate, 

Lakhimpur, North Lakhimpur

Contd. ………….. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Ajit Bhakta (PW-1)

Sri Binoy Kawa (PW-2) 

Sri Jayanta Munda (PW-3) 

Sri Kamaleswar Deka (PW-4)

PROSECUTION EXHIBITS

Extract copy of G.D. Entry (Ext-1)

Ejahar (Ext-2)

Sketch map (Ext-3)

Injury report (Ext-4)

Charge sheet (Ext-5)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                        (Shri Narayan Kuri)

                       Chief Judicial Magistrate,

                      Lakhimpur, North Lakhimpur

Transcribed & typed by-
Sri Narayan Chetri, Stenographer
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