
G.R. 913/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR,

NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 913/2015
U/s 7 of Essential Commodities Act, 1955 

State of Assam

        -Vs-

1. Sri Sunil Serwa
S/O: Sri Lakhiram Serwa
R/O: Janakpur
P/S: North Lakhimpur
District: Lakhimpur, Assam

2. Sri Suraj Bagowar
S/O: Sri Lakman Bagowar
R/O: Janakpur
P/S: North Lakhimpur
District: Lakhimpur, Assam

3. Sri Bikram Paya
S/O: Late Ramlal Paya
R/O: Janakpur
P/S: North Lakhimpur
District: Lakhimpur, Assam

4. Sri Anuj Paya
S/O: Sri Hira Sai Paya
R/O: Janakpur
P/S: North Lakhimpur
District: Lakhimpur, Assam

5. Sri Jibon Gohain
S/O: Late Jagen Gohain
R/O: Janakpur
P/S: North Lakhimpur
District: Lakhimpur, Assam

                                                                     .……..Accused  persons
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Date of framing charge : 22.11.2016

Dates of recording evidence of PWs : 21.03.2017, 03.07.2017, 

             07.10.2017, 27.04.2018, 

  12.06.2018, 12.07.2018, 

  09.11.2018, 21.02.2019

Statement u/s 313, Cr.P.C. recorded on : 02.03.2019

Date of argument : 08.04.2019

Date of judgment : 22  .04.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Rupak Mahanta and Sri Sanjib Gogoi, Advocates, for the accused

persons

J  U  D  G  M  E  N  T

1. The vignette of the prosecution case is that on 12.5.2015  Sri

Tinku Dutta, Gaon Burah of Janakpur village on behalf of 34 (thirty-four)

other villagers filed a written ejahar with the In-charge of the Lilabari

Police  Outpost  alleging  that  at  about  6:30  PM  on  12.5.2015  the

villagers  had  caught  red-handed  Anuj  Paya,  Bikram  Paya,  Suraj

Bagowar  and Sunil  Serua while  they had been carrying around one

quintal of rice meant for public distribution in four bi-cycles. On being

asked these persons had admitted to have purchased those rice from

accused Jibon Gohain on black-market. Informant has also alleged that

accused Jibon Gohain had been indulged in selling rice meant for public

distribution  on  black-marketing  and  on  that  day  that  they  could

apprehend him. Hence, the case. 

2. On  receipt  of  the  ejahar,  the  Officer-in-charge  of  North

Lakhimpur Police Station registered a case vide North Lakhimpur P.S.

Case No. 472/2015, under section 7 of the Essential Commodities Act,

1955  and  got  the  investigation  into  the  case  commenced.  The

investigating  officer,  after  completing  the  investigation,  submitted

charge-sheet under section 7 of the Essential Commodites Act, 1955
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against accused persons Sri Sunil Serwa, Sri Suraj Bagowar, Sri Bikram

Paya, Sri Anuj Paya and Sri Jibon Gohain to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 7 of  the Essential  Commodities  Act,  1955 was taken as per

section  190(1)(b),  Cr.P.C.  The  accused  persons  entered  their

appearance before the Court after receiving the summons. Copies were

furnished to the accused persons as per provision contained in section

207, Cr.P.C. After considering the materials on record and hearing both

the sides,  charge under section 7 of  the Essential  Commodites Act,

1955 was framed in writing against the accused persons. The charge

was read over and explained to the accused persons to which they

pleaded not guilty and claimed to be tried. 

Points for determination

4. The point which is required to be determined for a just decision

of this case is as follows:

(a)  Whether accused person Jibon Gohain being the owner of  a fair

price shop,  at about 6.30 PM on 12.05.2015, at village Jonakpur, under

North Lakhimpur Police Station sold one quintal (100 Kgs) of rice meant

for  distribution  to  the  public  through  Public  Distribution  System,  to

accused Anuj Paya, Bikram Paya, Sunil Serua and Suraj Bagewar, and

thereby  committed  an  offence  punishable  u/s  7  of  the  Essential

Commodities Act, 1955?

5. During  the  trial  the  Prosecution  side  could  examine  8  (eight)

witnesses namely Sri Tinku Dutta (PW-1), Sri Gopal Borah (PW-2), Sri

Binu Saikia (PW-3), Sri Bipul Saikia (PW-4), Sri Bardwi Khungur Kachary

(PW-5),  Sri  Lakhi  Mohan (PW-6),  Sri  Prafulla  Kr.  Bora  (PW-7) and Sri

Badrul Islam Mazumdar (PW-8). The prosecution has also exhibited 6

(six)  documents  (Shown  in  the  Annexure  appended  below).  The

defence has cross-examined prosecution witnesses and thereafter all

the incriminating materials surfaced in the evidence of the prosecution
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witnesses against accused persons was put to their explanation under

section 313, Cr.P.C. The defence plea was in completed denial. 

6. I  have heard the final  argument of  both sides and thereupon

come to the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

7. Before  adjudging on  the points  for  determination,  it  is  apt  to

delineate  the  contour  within  which  the  offence  under  the  Essential

Commodities Act, 1955 is to be determined.

8. Section 7(1) of  the Essential  Commodities Act,  1955 (in short

E.C. Act) lays down as follows-

“7.  Penalties-  (1)  If  any  person  contravenes  any  order  made

under section 3- (a) he shall be punishable-

(i) in the case of an order made with reference to clause (h)

or  clause  (i)  of  sub-section  (2)  of  that  section,  with

imprisonment for a term which may extend to one year

and shall also be liable to fine, and

(ii) in the case of any other order, with imprisonment for a

term which shall not be less than three months but which

may extend to seven years and shall also be liable to fine:

………………………………………”

9. Section 7 of the E.C. Act thus guided by section 3 of the E.C. Act.

Now let me look at the provision contained in section 3 which read as

follows-

“3.  Powers  to  control,  production,  supply,  distribution  etc.,  of

essential commodities- (1) If the Central Government is of opinion that

it  is  necessary  or  expedient  so  to  do  for  maintaining  or  increasing

supplies  of  any  essential  commodity  or  for  securing  their  equitable
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distribution and availability at fair prices, or for military operations, it

may,  by  order,  provide  for  regulating  or  prohibiting  the  production,

supply and distribution thereof and trade and commerce therein.

(2) Without prejudice to the generality of the powers conferred

by sub-section (1) an order made thereunder may provide-

.

.

.

(d) for regulating by licenses, permits or otherwise the storage,

transport, distribution, disposal, acquisition, use or consumption of any

essential commodity. ……..”

10. The E.C. Act also casts a reverse burden on the accused to prove

the fact that he did not have the culpable mental state for committing

the offence.

11. Sec  10C.  Presumption  of  culpable  mental  state-  (1)  In  any

prosecution for any offence under this Act which requires a culpable

mental state on the part of the accused, the Court shall presume the

existence of such mental state but it shall be a defence for the accused

to prove the fact that he had no such mental state with respect to the

act charged as an offence in that prosecution.

12. Now  let  me  get  down  to  discussing  the  evidence  of  the

witnesses within the legal periphery delineated above. But at first let

me see if the seized rice were indeed Essential commodities.

13. PW-8 Inspector  Badrul  Islam Choudhury was  the Investigating

Officer of this case. According to him on being informed by PW-1 Tinku

Dutta, Gaonbura he went to Janakpur village and found local people

kept  confined accused  Anuj  Koya,  Bikram Koya,  Suraj  Bagowar  and

Sunil Serua with four bags containing around 25 kgs of rice in each bag
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along with their bi-cycles. So, he seized those rice by Ext.2 Seizure List.

He  stated  to  have  reported  the  seizure  to  the  Court.  He  made  a

requisition to the Supply Inspector, Lakhimpur for examination of the

Seized rice.

14. PW-7 Inspector Prafulla Kr. Bora, is another I/O of this case who

stated to have collected a report from Sri Lakhi Moha, Inspector of Food

and  Civil  Supplies,  Lakhimpur  which  confirmed  that  the  seized  rice

were PDS rice. Ext.3 is the Report of Lakhi Mohan. Finding incriminating

materials against the accused he submitted charge-sheet against the

accused persons under section 7 of the E.C. Act and Ext. 4 is the said

Charge-sheet.

15. PW-1 Sri Tinku Dutta, is the informant as well as the Gaonburah,

has averred in evidence that one Bipul Saikia informed him over phone

relaying the information that four persons were apprehended by the

villagers  along with  rice  and bi-cycle.  On reaching the place  of  the

occurrence he saw four accused persons were caught by the villagers

and there was a huge gathering out there.  Sensing some untoward

incident might happen, he informed the matter to the police who came

later and took away those four accused persons. He saw the rice was

packed in four half-filled gunny bags. The police seized those rice along

with bi-cycles by Ext.2 Seizure List. He lodged Ext.1 FIR with the police.

According to him, on being asked, the accused persons admitted to

have purchased those rice from the house of accused Jibon Gohain. In

cross-examination, PW-1 has stated that accused Jibon Gohain also has

paddy field and he sells rice of his paddy field for the occasions like

marriage,  hokam etc.  But  he  expressed  that  as  per  his  knowledge

accused Jibon Gohain was not present in his home and had gone to his

daughter’s house. He was not aware of the brand of the rice that was

being seized. He admitted that the accused persons purchased those

rice  for  the  marriage  ceremony  in  the  house  of  co-villager  Raju

Makram. He admitted that the accused persons told him that the rice

was brought from the house of accused Jibon Gohain and not from his

fair price shop.
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16. PW-2 Gopal Borah who saw the four accused persons other than

accused Jibon Gohain, had been carrying rice in gunny bags on each of

the four bi-cycles. He on suspicion informed the matter to Gaonburah

and to some villagers. On asking, the four accused persons told the

Gaonburah (PW-1) that they had brought the rice from accused Jibon

Gohain. Thereupon, police came and took away four accused persons

along  with  their  bi-cycles  and  rice.  The  police  also  obtained  his

signature  in  Ext.2.  In  cross-examination,  PW-2  has  stated  that  the

house and shop of  accused Jibon Gohain are  separate.  He has also

reiterated the fact that on the day of  the occurrence accused Jibon

Gohain was not present at home.

17. PW-3 Smti Binu Saikia has adduced in evidence to have been

informed by Bipul Saikia that they had caught thieves and as such she

came there and saw the four accused persons and also saw rice in

bags kept on the bi-cycle. She heard from the gathering that those rice

was of some shop. Police took her signature in Ext.2 Seizure List. But,

in cross-examination, she indicated to have no idea as to what species

of rice those were and from where the same was brought. 

18. PW-4 Sri Bipul Saikia has stated in evidence that upon hearing

commotion that someone had caught thief who stole rice, he went to

the  place  of  the  occurrence  and  saw  that  the  villagers  had

apprehended four accused persons other than accused Jibon Gohain

along with their bi-cycles and gunny bags containing rice. Police came

there and took away the four accused persons along with  the rice bags

and  bi-cycle  and  took  his  signature  in  Ext.2  seizure.  He,  although,

clarified that the house of accused Jibon Gohain is separate from shop,

but has reiterated the fact that accused had brought the rice from the

house of accused Jibon Gohain.

19. So, from the evidence of PW-1 Sri Tinku Dutta (Gaonburah), PW-2

Sri Gopal Borah, PW-3 Smti Binu Saikia and PW-4 Bipul Saikia it has

evident that four rice bags loaded in each of the four bi-cycles had

been seized by Ext.2 Seizure List, from the possession of accused Anuj
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Paya, Bikram Paya, Sunil Serua and Suraj Bagowar. Moreover, accused

Jibon Gohain in his statement under section 313 Cr.P.C has admitted

that he was not present at home on the day of the occurrence but his

wife had sold out rice from his own cultivation for using in the marriage

party in the house of Raju Makram.

20.  A Division Bench of the Hon’ble Gauhati High Court in State of

Arunachal  Pradesh Vs  Tai  Ngomdir  (2010)  4  GLR  332  has  held

“24……. In the case of State of Maharastra vs Sukhdeo Singh AIR 1992

SC 2100  the  apex  Court  has  held  that  the  statement  made  by  an

accused u/s 313 CrP.C are not evidence in stricto sensu. However, the

answers given by the accused can certainly be taken into consideration

for  proving  his  guilt  in  the  light  of  other  evidence  given  by  the

prosecutrix……”

21. In view of the above observation of the Hon’ble Gauhati  High

Court, the admission made by accused Jibon Gohain in his statement

under  section  313  Cr.P.C  when  tallied  with  the  evidence  of  other

witnesses on record,  indeed proves the fact that on the day of  the

occurrence the seized rice was sold from the house of accused Jibon

Gohain.

22. Now,  the  question that  need to  be  addressed  is  whether  the

seized  rice  was  essential  commodity  distributed  through  public

distribution system.

23. PW-6  Sri  Lakhi  Mohan  who  was  the  Inspector  of  Food,  Civil

Supplies  and  Consumer  Affair,  Lakhimpur  at  the  relevant  time  of

occurrence has stated in evidence that on 18.5.2015 Sri B.K. Kachari,

Sub-Inspector of Food, Civil Supplies and Consumer Affair, Lakhimpur

had submitted a report to the ADC-cum-Deputy Director of the Food,

Civil Supplies and Consumer Affair, Lakhimpur in connection with the

matter as to whether the seized rice was PDS rice or not. According to

him, as per police requisition again Sri B.K. Kachari submitted a report

on  25.5.16  reaffirming  that  the  seized  rice  was  PDS  rice.  In  cross-

examination he has opined that PDS rice is essential commodity, but
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Sri B.K. Kachari clarified to have not annexed any Notification to this

effect in his Ext.3 Report.

24. PW-5  B.K.  Kachari,  Sub-Inspector  of  Food,  Civil  Supplies  and

Consumer Affairs, Lakhimpur has averred that on 13.5.2015 the Officer-

in-Charge of the Lakhimpur PS had sent a letter to the Deputy Director

of Food, Civil Supplies and Consumer Affairs, Lakhimpur requesting to

verify one quintal seized rice which they had seized on 12.5.2015 and

accordingly he was entrusted with the task. He verified the seized rice

at  Lilabari  O.P.  on  15.5.2015 and collected sample of  rice  from the

seized bags and then went to the Fair Price Shop of the accused Jibon

Gohain. After going to the Fair Price Shop-cum-house of accused Jibon

Gohain he inspected the stock of rice and found eleven bags of rice in

the godown as being shown by the wife of accused Jibon Gohain as he

was in jail at that point of time. On comparison of the rice sample taken

from the Lilabari O.P. and the stock of rice in the godown of accused

Jibon  Gohain  he  ascertained  that  the  seized  rice  was  PDS rice  and

thereupon  submitted  his  report  on  18.5.2015.  But  on  16.5.2016 he

again received a letter from the Deputy Director of FCS&CA, Lakhimpur

and as such drawing reference to his earlier report dated 18.5.2015 he

submitted Ext.3 report  on 25.5.2016. In cross-examination PW-5 has

stated to have collected a sample of 250 grams of rice from Lilabari

O.P. but did not mention in Ext.3 as to the quantity of the sample of

rice obtained by him from each of the four bags. He has also admitted

to have not mentioned in his report as to what quantity of rice he drew

from which of the 11 bags. He has also stated to have not verified the

stock  register  in  the  house  of  Jibon  Gohain  as  he  was  in  Jail.  He

admitted the Ext.3 was submitted about one year after the occurrence.

He has also clarified to have not mentioned in his Ext.3 as to how much

rice was allotted to Jibon Gohain and how much had been sold out as

on the date of occurrence.

25. The analysis of the above evidence is reflexive of the fact that

indeed 100 kgs of rice contained in four bags were recovered from the

possession of accused Anuj Paya, Bikram Paya, Sunil Serua and Suraj
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Bagowar on 12.5.2015. These seized rice was inspected by PW-5 B.K.

Kachary, Sub-Inspector of FCS&CA, North-Lakhimpur on the instruction

of Deputy Director of FCS & CA, North-Lakhimpur on 15.5.2015 at the

Lilabari O.P and found to be the PDS rice on comparison with the rice in

the  godown  of  accused  Jibon  Gohain  accordingly  he  reported  this

matter to Deputy Director, FCS& CA on 18.5.15 but on 16.5.2016 he

again received a letter from the Deputy Director and as such he gave

his Ext.3 Report on 25.5.16 basing upon his report dated 18.5.15. So,

although the Ext.3 Report was submitted after about one year of the

occurrence but it was given on the basis of his earlier Report dated

18.5.15  and  this  fact  is  reflected  in  Ext.3  itself.  So,  I  am  of  the

reasonable opinion that there is no ground to disbelieve Ext.3 Report

which confirms that the seized Rice was PDS rice. 

26. Whether  PDS  rice  is  Essential  Commodities?  To  answer  this

question let’s look at the definition of Public Distribution System given

in Sec.2 (I) of the Public Distribution System (Control) Order 2001. It

says “Public Distribution System” means the system for distribution of

essential commodities to the ration cardholders through the fair price

shops, such as rice, wheat, sugar edible oils, kerosene and such other

commodities as are notified by the Central Government under Clause

(a) of Sec. 2 of the Essential Commodities Act 1955. So, it means the

rice distributed through PDS is essential commodities under E.C. Act

and as such I  hereby hold that the rice  seized in this case is  also

Essential Commodity.

27. Accused Jibon Gohain in his statement under section 313 Cr.P.C

has  admitted  that  rice  from  his  house  was  sold  to  other  accused

persons. PW-1 Tinku Dutta and PW-2 Gopal Baruah have averred that

accused Anuj Paya, Bikram Paya, Sunil Serua and Suraj Bagewar had

admitted before them to have purchased the rice from the house of

accused Jibon Gohain and there is nothing in evidence to show that

these four accused persons had shared common intention with accused

Jibon  Gohain  in  diversion  of  Essential  Commodity  for  illegal  gain.

Moreover, these four accused persons had been carrying those rice for
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using in  a  marriage  party  of  another  person  and not  for  their  own

consumption.  As such it  is  well  established that these four accused

persons  namely  Anuj  Paya,  Bikram  Paya,  Sunil  Serua  and  Suraj

Bagowar  are  innocent  purchaser  and  accordingly  the  offence  under

section 7 of the E.C. Act stands not proved against them.

28. But  as  regards  the  role  of  Jibon  Gohain  in  diversion  of  the

essential commodity a different version has come out in evidence that

on the day of the occurrence he was not present in the house vide

evidence of PW-1 Tinku Dutta and PW-2 Gopal Borah.  But Sec.6 (4) of

the  Public  Distribution  System (Control)  Order  2001 cast  a  duty  as

follows “4. The authority or person, who is engaged in the distribution

and handling of  essential  commodities  under the Public  Distribution

System  shall  not  wilfully  indulge  in  substitution  or  adulteration  or

diversion or the… of stocks from Central godowns to fair price premises

or at the premises of the fair price shop.” Thus duty was cast upon

accused Jibon Gohain to show that he was not wilfully indulged in the

diversion of the stock of essential commodity. Sec 10C of the E.C. Act

cast  a burden upon the accused to prove that he did not have the

mental state with respect to the charge that it was not him but his wife

had negligently sold out essential commodity under his disposal. But

the accused Jibon Gohain has miserably failed to discharge this burden.

Since, the PDS rice was at the disposal of accused Jibon Gohain as such

it is incumbent upon him to see that the same is not diverted for other

use but as it has landed to persons without ration card holding as such

this Court is empowered to draw the presumption that accused had the

culpable  mental  state  in  diverting  PDS  rice  to  non-beneficiaries  of

public  distribution  and  thereby  violated  the  regulation  contained  in

section 3(d) of the E.C. Act. So, I am of the conclusive opinion that the

prosecution has able to prove the guilt  of the accused Jibon Gohain

under  section  7  of  the  Essential  Commodities  Act,  1955  and

accordingly he stands convicted in the aforesaid charge.

DISCUSSION ON RELEASE OF CONVICT ON PROBATION:
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The entire  philosophical  base  of  public  distribution  system as

well as the E.C. Act to uplift the living condition of poor people who are

lying in the down strata of the society. These rice is meant to douse the

hunger of people living below poverty line, but its diversion by convict

Jibon Gohain for illegal gain has in effect snatched away food from the

mouth of some poor, and in such circumstances, if convict is extended

the  benefit  of  probation,  it  would  tantamount  to  encouraging

perpetuation of deprivation to poor.  So, I hereby decline to give the

benefit of probation to convict Jibon Gohain under the provisions of the

Probation of Offenders Act, 1958.

SENTENCE HEARING:

Heard  the  convict  Jibon  Gohain  on  the  question  of  sentence

under section 248(2) of the Cr.P.C in which he has stated that

I  have extended my anxious consideration to the submissions

made  by  the  convict  to  salvage  his  offence  and also  assessed  the

nature and gravity of the offence and its impact on the society at large,

and thereupon, I pass the following sentence to convict.  

O R D E R

28. In view of the above discussion, I hereby acquit accused persons

Sri Sunil Serwa, Sri Suraj Bagowar, Sri Bikram Paya, and Sri Anuj Paya

from the  charge  under  section 7  of  the  Essential  Commodities  Act,

1955 and as such they are set at liberty forthwith.

But  accused Jibon Gohain stands convicted  under section 7 of

the Essential Commodities Act, 1955 and accordingly he is sentenced

to undergo simple imprisonment for 3(three) months and to pay fine of

Rs. 2000/- (Rupees two thousand only), in default, to undergo simple

imprisonment for 1(one) month. The period of detention undergone by

convict Jibon Gohain shall be set off as per section 428 of the Cr.P.C.
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The bail bond shall remain in force for 6(six) months from today

in view of the provision contained in section 437-A of the Cr.P.C.

The  seized  PDS  rice  be  confiscated  as  per  law.  The  seized

bicycles be returned to its owner as per law.

Convict Jibon Gohain shall be taken into custody forthwith.

A  copy  of  this  Judgment  be  sent  to  the  District  Magistrate,

Lakhimpur as per section 365 Cr.P.C. 

A copy of the judgment be furnished free of cost to convict Jibon

Gohain.

30. The judgment  is  delivered  and operative part  of  the same is

pronounced in the open court on this 22nd day of April, 2019. 

         (Shri Narayan Kuri)

Chief Judicial Magistrate,   

                Lakhimpur, North Lakhimpur

Dictated & corrected by me-  

 

  (Shri Narayan Kuri)  

 Chief Judicial Magistrate, 

Lakhimpur, North Lakhimpur

Contd. ………….. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Tinku Dutta (PW-1)

Sri Gopal Borah (PW-2)

Sri  Binu Saikia (PW-3)

Sri Bipul Saikia (PW-4)

Sri Bardwi Khungur Kachary (PW-5)

Sri Lakhi Mohan (PW-6)

Sri Prafulla Kr. Bora (PW-7) 

Sri Badrul Islam Mazumdar (PW-8)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Seizure list (Ext-2)

Report (Ext-3)

Charge sheet (Ext-4)

Extract copy of G.D. Entry (Ext-5)

Sketch map (Ext-6)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                   (Shri Narayan Kuri)

                 Chief Judicial Magistrate,

                Lakhimpur, North Lakhimpur

Transcribed & typed by-
Sri Narayan Chetri, Stenographer
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