
G.R. 1537/2016

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, LAKHIMPUR,
NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 1537/2016
Under section 447/323/294/506/34 of the Indian Penal Code

 State of Assam

                    -Vs-

 1. Sri Mohan Borah
S/O: Late Muhiram Borah
R/O: Nadika
P/S: Laluk
District: Lakhimpur, Assam 

2. Sri Dina Borah
S/O: Bejia Borah
R/O: Nadika
P/S: Laluk
District: Lakhimpur, Assam

3. Sri Ton Borah
S/O: Sri Mohan Borah
R/O: Nadika
P/S: Laluk
District: Lakhimpur, Assam 

4. Sri Matiram Borah
S/O: Sri Dina Borah
R/O: Nadika
P/S: Laluk
District: Lakhimpur, Assam

                     ............Accused persons

Date of offence explanation : 10.04.2017
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            06.12.2018, 26.03.2019, 
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Date of statement recorded u/s 313, Cr.P.C : 05.07.2019
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Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Biman Borah, Advocate, for the accused persons   

J  U  D  G  M  E  N  T

1. Prosecution case has arisen out of an ejahar lodged on 13.06.2016 by

one Md. Sahabuddin Ahmed before the Executive Magistrate,  Lakhimpur,

North Lakhimpur wherein it has alleged that during the year 1973-74 the

Government allotted Miyadi Patta for the land measuring 5 bighas, 3 kathas

and 12 lechas situated under Meneha Map bearing Miyadi Patta No. 15 and

Dag No. 578 to his grand-father Sayed Ali Miya, and since then his grand-

father, followed by his father and at the time of filing of this case, informant

Sahabuddin was possessing, cultivating and staying in the said land along

with his family members. At about 7:00 AM on 10.06.2016 while he was

ploughing in the said land accused persons, namely,  Sri Mohan Borah, Sri

Dina Borah, Sri Ton Borah, Sri Matiram Borah came there armed with 'dao',

'lathi', 'jathi' and axe and assaulted him and restrained him from ploughing

his land as a result he sustained grievous injury in the thumb of his left hand

as accused Sri Mohan Borah assaulted him with a 'lathi'. When his mother

Musstt. Sakhina Khatun remonstrated with the act of the accused persons,

then accused Sri Ton Borah kicked his mother on her leg and as such her leg

got fractured. The accused persons chased him with 'dao' and axe intending

to kill him for which he fled away from there and thereupon freed the pair of

bullocks of the informant by forcibly opening the 'Nangal-Juwali' (fastening

tool)  and  also  criminally  intimated  him  by  threatening  with  dire

consequences. Though at about 9:00 AM on the same day he informed the

Laluk Police Station about the occurrence but the police did not take any

step  for  sending  him  and  his  mother  to  the  hospital  for  their  medical

examination and also did not accept the ejahar. Hence, the case.

2. After  receiving  the  complaint,  the  Executive  Magistrate,  North

Lakhimpur, forwarded the same to the Officer-in-charge of the Laluk Police
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Station  for necessary action. The Officer-in-charge of Laluk Police Station,

on receipt of the ejahar, registered a case vide Laluk P.S. Case No. 201/2016

under  section  447/323/325/379/506/34  of  the  Indian  Penal  Code.  The

investigation  in  this  case  was  carried  out  and  after  the  completion  of

investigation, the investigating officer submitted charge-sheet under section

447/323/294/506/34 of the Indian Penal Code against accused persons  Sri

Mohan Borah, Sri Dina Borah, Sri Ton Borah, Sri Matiram Borah to stand trial

in the Court. 

3. On  receipt  of  the  charge-sheet,  cognizance  of  the  offence  under

section  447/323/294/506/34  of  the  Indian  Penal  Code  was  taken  as  per

section 190(1)(b) Code of Criminal Procedure. After the appearance of the

accused persons before the Court,  copies were furnished to them as per

section 207 Code of Criminal Procedure. The particulars of the offence under

section 447/323/294/506/34 of the Indian Penal Code were explained to the

accused persons to which they pleaded not guilty and claimed to face the

trial.

POINTS FOR DETERMINATION:

4. The point which are required to be determined for a just decision of

this case are as follows:

(a)  Whether  the  accused  persons,  at  about  7:00  AM,  on  10.06.2016,  at

village Nadika, under North Lakhimpur Police Station, in furtherance of their

common  intention,  committed  criminal  trespass  by  entering  into  the

cultivable land of informant Md. Sahadubbin Ahmed, and thereby committed

an offence punishable under section 447/34 of the Indian Penal Code?

(b)  Whether  the  accused  persons,  at  about  7:00  AM,  on  10.06.2016,  at

village Nadika, under North Lakhimpur Police Station, in furtherance of their

common intention, voluntarily caused hurt to Md. Sahabuddin Ahmed and
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Musstt.  Sakhina  Khatun,  and  thereby  committed  an  offence  punishable

under section 323/34 of the Indian Penal Code?

(c)  Whether  the  accused  persons,  at  about  7:00  AM,  on  10.06.2016,  at

village Nadika, under North Lakhimpur Police Station, in furtherance of their

common intention,   uttered obscene words to Md. Sahabuddin Ahmed and

Musstt. Sakhina Khatun, in or near a public place, and thereby committed an

offence punishable under section 294/34 of the Indian Penal Code?

(d)  Whether  the  accused  persons,  at  about  7:00  AM,  on  10.06.2016,  at

village Nadika, under North Lakhimpur Police Station, in furtherance of their

common  intention,  committed  criminal  intimidation  by  threatening  Md.

Sahabuddin Ahmed and Musstt. Sakhina Khatun, to kill them, and thereby

committed an offence punishable under section 506/34 of the Indian Penal

Code?

5.      During  the  trial  the  Prosecution  side  could  examine  9  (nine)

witnesses, namely, Md. Sahabuddin Ahmed (PW-1), Musstt. Sakhina Khatun

(PW-2), Md. Abdul Barek (PW-3), Md. Momtaz Ali (PW-4), Md. Kitab Ali (PW-5),

Md. Kuddus Ali (PW-6), Musstt. Moriom Nessa (PW-7), Dr. Mridul Borah (PW-

8), SI Dipankar Jyoti Borah (PW-9) and exhibited 5 (five) documents (Shown

in the Annexure appended below).  The defence side has cross-examined

prosecution witnesses. After the closure of the prosecution witnesses all the

incriminating materials surfaced thereon against the accused persons were

put to his explanation under section 313 Code of Criminal Procedure. The

defence plea was in complete denial and the defence side has declined to

adduce evidence in defence. I have heard the Argument of both sides and

thereupon come to the following finding:  

DISCUSSION, DECISIONS AND REASONS THEREOF : 

6. Since a common thread of facts runs through all the points as such all

the points are taken up for discussion together for the sake of convenience.
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But at  the very out set let  me peruse the evidence of  the witnesses by

making short shrift their testimonies.

7. PW-8 Dr. Mridul Borah, Medical Officer, has stated that on 13.06.2016,

he was working as Medical Officer (Ayur.) in Laluk Model Hospital, Lakhimpur

and on that day, at 6:30 PM, he examined one Md. Sahabuddin Ahmed, aged

30 years, son of Md. Abdul Bariek, resident of village Nadika under Laluk

Police Station and found two small lacerated injuries (fresh) at the lower end

of the left  thumb. The injuries are simple in nature and caused by blunt

object. He has further stated that on the same day, at 6:45 PM, he had also

examined one Musstt.  Sakhina Khatun and found pain and swelling over

right leg (anterior aspect). The injury was simple in nature, caused by blunt

object and the age of the injury was fresh. In his cross-examination, he has

stated that fresh injury means that the injury occurred within a period of 24

hours. He did not mention the patient's injury history in Ext-2 nor the police

requisition with case number and G.D. Entry. 

8. Now let me go through the version of the injured persons. PW-1 Md.

Sahabuddin Ahmed, informant-cum-victim, has stated that at about 7:00 AM

on 10.06.2016 he and his father Abdul Barek (PW-3) were ploughing their

paddy field when all  the four accused persons came to their  paddy field

armed with 'dao' and bamboo sticks and obstructed them from ploughing

their paddy field by claiming that it was their land. They objected to their

claim over their paddy field but accused Mohan Borah assaulted him with

bamboo stick in his head, but as he raised his hand to protect himself, the

blow of the bamboo stick fell on his left hand. His mother Sakhina Khatun

(PW-2) came to the place of occurrence and remonstrated with the act of

the accused persons to which accused Kon Borah kicked his mother on her

leg. Thereafter, the accused persons cut the rope from around the neck of

their bullocks and kept the 'Nangal-juwoli' of their pair of bullocks with them.

The accused persons chased him to assault him but he fled away from there

and later on the accused persons also went away from there along with the
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'Nangal-Juwoli'  of  their  pair  of  bullocks.  On the same day,  he lodged an

ejahar at Laluk Police Station. Ext-1 is the ejahar wherein Ext-1(1), Ext-1(2)

and Ext-1(3) are his signatures. He had sustained injury on his left hand at

the base of his thumb and his mother had sustained injury on her leg. Both

of them underwent medical treatment at Laluk Government Hospital. In Ext-

2 seizure list, Ext-2(1) is his signature.

9. In his cross-examination, he has clarified to have not known on which

leg his mother had sustained injury. He has claimed that at about 9:00 AM of

the same day they came to the Laluk Police Station. After he lodged the

ejahar,  the  police  sent  them  for  medical  treatment.  The  police  had

examined him and recorded his statement, but he could not say after how

many days of the occurrence the police had examined him. He admitted

that on 18.06.2016 he had taken the ejahar from the D.C. Court to the police

station and handed over the same to the police. He admitted that his father

and he had instituted a Title Suit No. T.S. 15/2016 relating to land  against

the accused persons which is pending. He admitted that after lodging this

case they dug a fishery on their paddy field.  

10. PW-2 Musstt. Sakhina Khatun, victim, has stated that the occurrence

had taken place about three years ago, in the morning at about 7:00 AM, in

their paddy field and at that time she was at home. According to her, her

husband Abdul Barek and her son Sahabuddin were ploughing their paddy

field at the time of the occurrence and on hearing hue and cry from their

paddy field she rushed to their paddy field and saw that accused Mohan was

assaulting her son Sahabuddin with a 'lathi' (bamboo stick) on his head. As

her son raised his hand to save himself, the 'lathi' blow fell on his hand and

he sustained injury on the base of his thumb. She has clarified that when

accused  Mohan  Borah  was  assaulting  his  son,  the  other  three  accused

persons Matiram Borah, Ton Borah and Dino Borah were also present with

accused Mohan Borah. When she tried to free her son Sahabuddin, accused

Ton Borah kicked her on her right leg.  Thereafter,  Mohan Borah and Ton
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Borah  cut  the rope  around the neck of  their  bullock  and took away the

'Nangal-Juwoli'.  Her  husband,  her  son  and  she  thereafter  came  to  their

house and went to the police station and lodged a case at the police station.

The police sent both of them to Laluk Hospital for their medical examination.

11. In her cross-examination, PW-2 has admitted that about 15-17 days

back when they were constructing 'pucca' house on this land the accused

persons had filed a case against them at the police station and the police

had come for investigation. When they came to their house, they brought

their pair of bullock of their house with them. She admitted that her son

Sahabuddin  stays  separately  from them.  A  civil  suit  has  been  going  on

between them and the accused persons concerning another plot of land and

in that case accused Mohan Borah had gone to the High Court. 

12. PW-3 Md. Abdul Barek, father of the informant, has stated that on the

day  of  occurrence  at  about  7:00  AM  he  and  his  son  Sahabuddin  were

ploughing their paddy field when the accused persons came there with 'dao'

and 'lathi' and accused Mohan Borah gave a 'lathi' blow on the head of his

son but when his son raised his hand, the 'lathi' blow fell on the base of his

thumb. Thereafter,  the accused persons cut the rope around the neck of

their pair of bullocks and took away the 'Nangal-juwoli'. They then came to

their  house  and  his  son  lodged  an  ejahar  at  the  police  station.  The

Government Doctor  provided medical  treatment to  her  son.  In  his  cross-

examination,  he has  clarified that  his  son lodged the case  at  the police

station on the day of occurrence but he could not remember whether the

police came for investigation on the same day or the following day.  The

police had not asked him anything about the occurrence and he had not told

anything  before  the  police.  He  admitted  that  several  cases  are  pending

between them and the accused persons regarding land. 

13. PW-4 Md. Momtaz Ali,  an independent witness, has stated that the

occurrence had taken place about 2½-3 years ago at about 7:00 AM when

Sahabuddin and his father Abdul Barek were ploughing their land. His paddy
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field  is  some  distance  away  from  the  paddy  field  of  Abdul  Barek  and

Sahadubbin and at the time of the occurrence he was was also ploughing his

paddy field.  Hearing hue and cry,  'dhar,  maar'  (Hold! Assault!)  he came

thereat by stopping his ploughing activity and saw that blood was oozing

from the hand of Sahabuddin from the base of his thumb. He also saw that

Mohan Borah was carrying 'Nangal-Juwoli' on his shoulder and he was about

to  reach  his  house.  He  came to  know that  Mohan  Borah  had assaulted

Sahabuddin. In his cross-examination, he has stated that his native village is

at Kahipara and he has his house there. His paddy field falls under Meneha

map which is near his house. The police had examined him regarding the

occurrence.  He  had  not  witnessed  the  occurrence.  He  has  clarified  that

Abdul Barek and Sahabuddin had been constructing a Pucca house on their

paddy field and he heard that the police had come to see the house and

took away the mason from there. He admitted that for many days cases

have  been  going  on  between  Abdul  Barek  and  the  accused  persons

regarding land. 

14. PW-5  Md.  Kitab  Ali,  an  independent  witness,  has  stated  that  the

occurrence  had  taken  place  about  3  years  ago  at  about  7:00  AM.

Sahabuddin had gone to plough the land which is of his grandfather. He was

also ploughing his land at some distance away towards the western side of

their  land  but  on  hearing  hue  and  cry,  he  came  towards  the  land  of

Sahabuddin  and saw that  the accused persons  were standing near  their

house and informant Sahabuddin was standing on the 'aali' (path). He saw

that Mohan was taking away the 'Nangal-Juwali”.  He came to know that

when Sahabuddin was ploughing the land of his grandfather Sayed Ali and

that there was a fighting between him and the accused persons. In his cross-

examination, he has stated that he had not witnessed the occurrence. He

has clarified that on the east and the south boundary of the land on which

Sahabuddin was ploughing, there exists the land of the accused persons and

on the  west  and north  boundary  the land  of  Sahabuddin  exists.  He has

clarified that cases have been pending between the informant side and the
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accused persons regarding land for about three years. He does not know

how many cases are going on between them.  

15. PW-6 Md. Kuddus Ali,  an independent witness,  has stated that the

occurrence had taken place about a year ago, at about 10:00 AM, on the

land of Sahabuddin. He was not present in his house at that point of time as

he was out for work. On the following day,  he heard that 'maar-pit'  had

taken place between the accused persons and Sahabuddin in connection

with land.  He also heard that accused Mohan Borah physically assaulted

Sahabuddin.  In  his  cross-examination,  he  stated  that  after  two  days  he

heard that Mohan Borah had physically assaulted Sahabuddin. About two

months prior to the instant occurrence another 'maar-pit' had taken place

between both the sides. The police had visited the place of occurrence in

earlier  occasion  and  had  examined  him  in  connection  with  the  earlier

occurrence.  He does not know whether or not the police had visited the

place of occurrence. 

16. PW-7 Musstt. Moriom Nessa, an independent witness, has stated that

the occurrence had taken place about 2 years ago, at about 7:00 AM, on the

land  of  Abdul  Barek  i.e  father  of  informant  Sahabuddin.  Her  house  and

Sahabuddin's house are adjacent to each other. She has a grocery shop in

his house and she was in his grocery shop but upon hearing hue and cry

from the paddy field of Abdul Barek, she went there and saw that accused

Mohan  Borah  detached  the  plough  from  the  bullocks  of  Abdul  Barek.

Thereafter,  Mohan  Borah  assaulted  Sahabuddin  with  a  stick.  As  Mohan

Borah gave a blow with the stick on the head of Sahabuddin, the blow fell on

the hand of Sahabuddin because of which he sustained injury. Hearing the

hue and cry, Sahabuddin's mother Sakhina Khatun came there then accused

Ton Borah kicked her and threw her in 'bukka' (puddle). She also saw that

thereafter  accused  persons  Mohan  Borah  and  Ton  Borah  took  away  the

'Nangal-Juwoli'  of  Abdul  Barek.  Sahabuddin was thereafter brought to his

house and then taken  to  Laluk  Hospital  for  his  medical  treatment.  After
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coming from the hospital, Sahabuddin lodged a case at Laluk Police Station

on  the  same  day.  The  police  came  to  their  village  and  examined  him

regarding the occurrence. On being asked by the police, he put his signature

on a piece of paper. In her cross-examination, she has stated that the police

had taken her signature Ext-2(2) after she told them about the occurrence.

There  was  no  dispute  between  Abdul  Barek  and  the  accused  persons

regarding the plot of land where the occurrence had taken place. She does

not know if any land related cases have been pending between them.  

17. PW-9 SI Dipankar Jyoti  Borah,  Investigating Officer, has stated that

during the course of investigation, he examined informant Sahabuddin at

the police  station  itself  and recorded his  statement,  visited the place  of

occurrence, and prepared a rough sketch map of the same, examined the

witnesses found at and around the place of occurrence and recorded their

statements, the accused persons surrendered at the police station and he

arrested all of them and released them on bail and seized some documents

by preparing seizure list vide Ext-2 wherein Ext-2(3) is his signature. He has

further stated that the informant Sahabuddin informed him that he and his

mother  Sakhina  Khatun  had  already  undergone  at  Laluk  PHC  and

accordingly  he  collected  the  medical  reports  of  the  victims  and  on

completion of his investigation, he submitted charge-sheet against accused

persons   Mohan  Borah,  Ton  Borah,  Dina  Borah  and  Matiram  Borah  u/s

447/323/294/506/34, IPC. Ext-2 is the seizure list. Ext-4 is the sketch-map of

the place of the occurrence and Ext-5 is the charge-sheet. 

18. In  his  cross-examination,  PW-8  has  stated  that  on  18.06.2016

informant  submitted  the  FIR  before  the  Officer-in-charge  of  Laluk  Police

Station.  The  FIR  was  initially  filed  before  the  District  Magistrate  on

13.06.2016.  The  informant  did  not  tell  him  where  the  FIR  was  from

13.06.2016 to 18.06.2016. The occurrence took place on 10.06.2016 and

the informant did not explain him the reason of delay. The informant did not

tell him anything about reporting the matter to police station on 10.06.2016.
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The distance between the place of occurrence and Laluk Police Station is

about 1½ kilometers away. According to the I/O PW-1 Sahabuddin did not tell

him  that  when  his  father  and  he  were  ploughing  their  paddy  field,  the

accused persons came and obstructed them; that  accused Mohan Borah

attacked him with bamboo stick on his head, but as he raised his hand to

protect himself, the blow of the bamboo stick fell on his left hand; and that

the  accused  persons  cut  the  rope  of  Nangal-Juwoli'  of  their  bullocks.

Similarly PW-2 Sakhina Khatun did not tell him (I/O) that her husband and

son Sahabuddin were ploughing their paddy field; that on hearing hue and

cry  from their  paddy filed she rushed to their  paddy filed and saw that

accused Mohan Borah  was  assaulting her  son with  a lathi;  that  accused

Mohan Borah gave a 'lathi' blow on the head of her son and her son raised

his hand for saving himself when the 'lathi' blow fell  on his hand and he

sustained injury on the base of his thumb; that as she tried to free her son,

accused Ton Borah kicked her on her leg; that Mohan Borah and Ton Borah

cut the rope of their bullock and took away the 'Nangal-Juwoli'. He denied to

have not recorded the statements of Abdul Barek, Momtaz Ali, Kitab Ali and

Kuddus Ali u/s 161, Cr.P.C. The validity of the Patta which he seized vide Ext-

2 was up to 31st  March 2003 and the said Patta was in the name of Khali

Miya.  The  informant  while  giving  statement  before  him  told  that  the

occurrence took place at 7:00 PM.

 APPRECIATION OF EVIDENCE

19. The evidence of Medical Officer PW-8 Dr. Mridul Borah, shows that on

13.06.2016  at  6:30  PM,  he  found  two  small  lacerated  fresh  and  simple

injuries  at  the  lower  end  of  the  left  thumb  of  informant  PW-1  Md.

Sahabuddin Ahmed and found fresh pain and swelling over right leg anterior

aspect of Sakhina Khatun. He has clarified that the fresh injuries means the

injuries  occurred  within  a period of  24 hours.  So by that  logic  whatever

injury PW-1 Md. Sahabuddin and PW-2 Sakhina Khatun had on 13.6.2016

might have caused within 6.30 PM of 12.6.2016. But according to all the
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witnesses the occurrence took place at around 7 AM on 10.6.2016 i.e. three

days prior to medical examination of victims. In other words the assertion of

the victims (PW-1 and 2) regarding the time of sustaining the injuries get

contradicted by the evidence of the medical officer(PW-8). In MANI RAM AND

OTHERS VS STATE OF U.P.  [(1994) Supp(2) SCC 289] a full  bench of  the

Hon’ble Apex Court has held that “9….It is well  settled by long series of

decisions of this Court that where the direct evidence is not supported by

the expert evidence then the evidence is wanting in the most material part

of the prosecution case and therefore, it would be difficult to convict the

accused on the basis of such evidence. If the evidence of the prosecution

witnesses is totally inconsistent with the medical  evidence this is a most

fundamental defect in the prosecution case and unless this inconsistency is

reasonably explained it is sufficient not only to discredit the evidence but

the entire case…..”

20. In the instant case the time of sustaining the injuries as asserted by

the prosecution witnesses and as revealed from the Ext.2 Injury Certificated

as well as from the version of PW-8 M/O are totally inconsistent with each

other and mutually exclusive and as per the ratio of the above decision of

the Hon’ble Supreme Court of India, it becomes a fundamental defect in the

prosecution case.

21. It has been admitted by PW-1 Md Sahabuddin Ahmed (informant),  his

mother PW-2 Sakhina Khatun,   his father PW-3 Abdul  Barek that  several

cases are pending between both the sides regarding the land where the

occurrence took place. This assertion has the imprimatur of all  the other

independent  witnesses.  PW-2  Sakhina  Khatun  and  PW-4  Md.  Momtaz  Ali

have stated that the informant side was constructing a pucca house on the

disputed land but the police had prohibited them from doing so on being

informed by the accused persons. This in fact reflects that the land where

the occurrence had taken place is a disputed land.
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22. It is an established law that the evidence of the injured witness should

be relied upon unless there are grounds for the rejection of his evidence on

the basis of major contradictions and discrepancies. Now let me scrutinize

the evidence of injured persons. Injured PW-1 Md. Sahabuddin Ahmed, has

stated that at about 7:00 AM on 10.06.2016 he and his father Abdul Barek

(PW-3) were ploughing their paddy field when all the four accused persons

came  to  their  paddy  field  armed  with  'dao'  and  bamboo  sticks  and

obstructed them from ploughing their paddy field by claiming that it was

their  land.  When he  objected  to  the  claim of  the  accused  persons  then

accused Mohan Borah assaulted him with bamboo stick in his head, but the

blow fell on his left hand when he tried to ward off the assault. His mother

Sakhina Khatun (PW-2) came to the place of occurrence and remonstrated

with the act of the accused persons to which accused Ton Borah kicked his

mother  on  her  leg.  Thereafter,  the  accused  persons  cut  the  rope  from

around the neck of their bullocks and kept the 'Nangal-juwoli' of their pair of

bullocks with them. After he lodged the ejahar,  the police sent them for

medical treatment. This fact has the corroboration of his mother i.e. PW-2

Musstt.  Sakhina Khatun, who herself a victim in this case and also of his

father PW-3 Md. Abdul Barek. But interestingly, informant PW-1 Sahabuddin

did not mention in Ext.1 FIR nor in his statement before the police regarding

presence of his father Md. Abdul Barek (PW-3) at the place of the occurrence

and at the time of occurrence. This omission is a material contradiction on

the  part  of  the  informant.  Moreover  PW-6  Kuddus  Ali  and  PW-7  Moriom

Nessa have not uttered anything about the presence of PW-3 Abdul Barek at

the place of the occurrence at the relevant time of the occurrence and as

such the presence of PW-3 Abdul Barek at the time of the occurrence is also

shrouded in mystery. 

23. Further injured PW-1 Sahabuddin and injured PW-2 Sakhina Khatun

have stated that they were sent for medical treatment by the police on the

very same day of the occurrence i.e. on 10.6.16. But according to the I/O on

13.6.2016 PW-1 and PW-2 get themselves medically examined. Ext.2 Medico
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Legal Report  also reflects that on 13.6.2016 the injured were escorted by

the police to the hospital for medical examination and at the same time on

the very same day complaint  was  lodged before  the District  Magistrate,

Lakhimpur by Sahabuddin (PW-1). But the I/O has admitted to have received

the FIR on 18.6.2016. So, if the injured was sent by the police for medical

examination on 13.6.2016 why there was delay of five days in registering

the FIR and getting the investigation commence from 18.6.2016 and not

from 13.6.2016 is a mystery that the prosecution could not unravel. 

24. The foregoing discussion reveals  that  there is  inconsistency in the

version of  Medical  Officer and the injured persons regarding the time of

sustaining  of  the  injuries;  that  despite  sending  the  injured  for  medical

examination on 13.6.2016, there was an unexplained delay of five days in

registering the case and commencing the investigation; that presence of

PW-3 Abdul Barek at the place of the occurrence was not mentioned in the

Ext.1 FIR and also in the statement before the I/O; and that the relation

between the parties are  strenuous for  existence of  many cases  between

them over the disputed land.

25. Since the land where the occurrence took place is disputed and that

police has prohibited the informant from constructing a pucca house on that

land shows that the land was not in the exclusive and peaceful possession of

the informant and as such the offence of trespass by the accused on the

said  land  cannot  be  said  to  have  been  proved  by  the  prosecution.

Accordingly point No.1 is determined in negative against the prosecution.

26. There is not an iota of evidence to show that accused persons had

intimidated the informant or his mother or had used any obscene utterance

against them to the annoyance of others. Moreover, the occurrence took

place on a private land which is not a public place. Consequently, the point

No. 3 and 4 are decided in negative against the prosecution.
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27. It  cannot  be  ruled  out  from  the  Ext.2  Medical  Legal  Report  that

victims  did  not  have  any  injury  in  their  person  on  13.6.2016,  but  the

prosecution has failed to prove the fact that those injuries were sustained by

PW-1 Sahabuddin and her mother PW-2 Sakhina Khatun on 10.6.2016 as

there  is  inconsistencies  in  the  version  of  PW-6  M.O.  and  of  the  injured

persons. The Hon’ble Supreme Court of India in MANI RAM AND OTHERS VS

STATE OF U.P. [Supra] remarked that this types of inconsistencies  is a most

fundamental defect in the prosecution case and unless this inconsistency is

reasonably explained it is sufficient not only to discredit the evidence but

the entire case. Moreover, since the relation between the both the sides are

strenuous  and  there  is  great  delay  of  five  days  in  commencing  the

investigation despite giving medical treatment to the victims on 13.6.2016,

as such the inconsistencies in the medical examination further entered in

the realm of doubt and as such I am constrained not to hold that the victims

suffered injuries on 10.6.2016 and according the point No.2 is also decided

in negative against the prosecution.

28. To perorate, the prosecution has failed to prove beyond all reasonable

doubt  the  charge  under  section  447/323/294/506/34  of  the  Indian  Penal

Code against the accused persons.

O R D E R

29. In the result, accused  persons  Sri Mohan Borah, Sri Dina Borah, Sri

Ton Borah,  Sri  Matiram Borah  are  acquitted of  the charge under  section

447/323/294/506/34 of the Indian Penal Code and as such they are set at

liberty forthwith.

30. Considering the facts and circumstances of the case, I hereby extend

the bail-bonds of the acquitted persons for a further period of six months.
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31. The  judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open court, today on this 1st day of August, 2019 under

the hand and seal of this court.

                                                     

                                                                    (Shri Narayan Kuri)
             Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur
Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur     

Transcribed & types by-
Sri Narayan Chetri, Stenographer                            

 Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Sahabuddin Ahmed (PW-1)

Musstt. Sakhina Khatun (PW-2)

Md. Abdul Barek (PW-3) 

Md. Momtaz Ali (PW-4)

Md. Kitab Ali (PW-5)

Md. Kuddus Ali (PW-6)

Musstt. Moriom Nessa (PW-7)

Dr. Mridul Borah (PW-8)

SI Dipankar Jyoti Borah (PW-9)

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Seizure list (Ext-2)

Medical report (Ext-2)

Sketch-map (Ext-4)

Charge-sheet (Ext-5)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil      

                                                                                 

                                                                     (Shri Narayan Kuri)
              Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur
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