
GR 2194/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam

G.R. 2194/2015
Under section 294/323 of the Indian Penal Code

           State of Assam

                     -Vs-

 Sri Dilip Dutta
S/O: Late Puneswar Dutta
R/O: Rojabari
P/S: Bihpuria
District: Lakhimpur, Assam    

                ............... Accused person

Date of offence explanation : 18.01.2017

Dates of recording evidence of PWs : 06.12.2017, 06.06.2018, 

                                                                          24.01.2019, 15.02.2019, 

                                                                          28.05.2019, 27.06.2019, 

Dates of recording statement u/s 313, Cr.P.C : 18.07.2019

Date of argument : 08.08.2019, 27.08.2019

Date of judgment : 27.08.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mrs. Mitali Doley, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. Shorn off prolixity,  the gist  of  the prosecution case is  that on

22.10.2015 informant Sri Premeswar Dutta lodged an ejahar with the In-

charge of Dhalpur Police Outpost under Bihpuria Police Station alleging

that at about 8:00 AM on the same day while he came down from the

jack-fruit tree situated by the side of his cow-shed after trimming its

branches, accused Sri Dilip Dutta suddenly appeared in front of him and
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assaulted him with a rod causing grievous hurt on his head. Hence, the

case.

2. After  receiving  the  ejahar,  the  In-charge  of  Dhalpur  Police

Outpost,  effected a G.D. Entry vide Dhaplur O.P.  GDE No.  402 dated

22.10.2015  and  forwarded  the  ejahar  to  the  Officer-in-charge  of

Bihpuria Police Station to register a case under proper section of law.

The Officer-in-charge of Bihpuria Police Station, on receipt of an ejahar,

registered a case vide Bihpuria PS Case No. 413/2015 under section

325 of the Indian Penal Code and got the investigation into the case

commenced.  The  investigating  officer,  after  completing  the

investigation,  submitted  charge-sheet  under  section  294/323  of  the

Indian Penal Code against accused person Sri Dilip Dutta to stand trial

in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section  294/323 of  the  Indian  Penal  Code was  taken  as  per  section

190(1)(b)  of  the  Code  of  Criminal  Procedure.  The  accused  person

entered his appearance before the Court after receiving the summon

and  accordingly  copies  were  furnished  to  him  as  per  provision

contained  in  section  207  of  the  Code  of  Criminal  Procedure.  The

particulars  of  the offence under section 294/323 of  the Indian Penal

Code were explained to the accused person to which he pleaded not

guilty and claimed to face the trial.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a)  Whether  accused  person,  at  about  8:00  AM,  on  22.10.2015,  at

village Rojabari, under Bihpuria Police Station, uttered slang words to

Sri  Premeswar  Dutta,  in  or  near  any  public  place,  and  thereby

committed an offence punishable under section 294 of the Indian Penal

Code ?
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(b) Whether the accused person, at about 8:00 AM, on 22.10.2015, at

village Rojabari, under Bihpuria Police Station, voluntarily caused hurt

to  Sri Dilip Dutta, and thereby committed an offence punishable under

section 323 of the Indian Penal Code ?

5. During the trial the Prosecution side examined 5 (five) witnesses,

namely,  Sri  Premeswar  Dutta  (PW-1),  Sri  Pushpa Dutta (PW-2),  Smti.

Rupali Dutta (PW-3) Dr. Pankaj Pegu (PW-4), Inspector Anil Borah (PW-5)

and exhibited 5 (five) documents (Shown in the Annexure appended

below).  After  the  closure  of  the  prosecution  evidence,  the  accused

person  was  examined  under  section  313  of  the  Code  of  Criminal

Procedure  wherein  he denied the incriminating materials  put  to  him

from the  evidence  of  the  witnesses  but  he  has  declined  to  adduce

evidence in defence.

DISCUSSION, DECISION AND REASONS THEREOF:

6. The evidentiary facts  that need to be appreciated in both the

points  are  intertwined  as  such  let  me  take  up  both  these  points

together for discussion for the sake of convenience. 

7. PW-1 Sri Premeswar Dutta, informant-cum-victim, has stated in

evidence that at about 6:00 AM on the day of the occurrence, he was

cutting the branches of jackfruit tree within his house compound as the

extended branches touched the roof of his house. While he was coming

down from the tree,  the accused,  who is  also his elder  brother  was

hiding in between the ‘teeta phul’ flower plants of his house compound

and came out of the shrub and attacked him with an iron rod and fled

away. The blow of iron rod fell on his head and it bleed. He tied a piece

of cloth around his head to stop the bleeding, but the bleeding did not

stop, so he immediately went to the Dhalpur Police Outpost wherefrom

the police took him to the Dhalpur Hospital for his medical treatment.

The doctor gave ten stitches in his head. Thereafter, he came to the

Dhalpur Police Outpost and lodged an ejahar (Ext-1). Earlier also, the

accused assaulted him on three occasions and he had lodged ejahars to
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the police and after this occurrence also, the accused once assaulted

him and  he  again  lodged  an  ejahar  against  him.  The  accused  also

assaulted his father and mother. In his cross-examination, he has stated

that there he has not in good relation with accused and there exists a

dispute between them regarding landed property.  

8. According to independent witness PW-2 Sri Pushpa Dutta, on the

day of the occurrence while he was at Shillong, his father informed him

over phone that a fighting had taken place between the informant and

the accused. But he was not aware of the reason of the fight. In this

cross-examination,  he  has  stated  that  police  did  not  record  his

statement  and  he  had  not  stated  before  the  police  that  his  father

informed him over phone that fighting had taken place between the

informant and the accused. 

9. In her testimony PW-3 Smti. Rupali Dutta, wife of informant-cum-

victim, has averred that at about 8 AM on 22.10.2015 while they were

residing at their old house in Dhalpur Rajabari. There was a jackfruit

tree within their house compound. Monkeys used to get on the tin-roof

of their house from the jackfruit tree as a result of which the tin-roof of

their house got damaged. Apart from her, her mother-in-law also used

to stay in their house with them. Her husband sometimes used to stay

in this house and sometimes in their ‘Pam’ house at Rajgrah (i.e. at

their present address). On the day of the occurrence, in the morning at

about 8:00 AM, her husband cut the branches of jackfruit tree and came

down from the tree. At that point of time, the accused was hiding in

between the ‘teeta-phul’ plants of their house compound. The accused

came out from the ‘teeta-phul’ plants and attacked her husband with an

iron rod on his head. Her husband shouted and fell down on the ground.

She was putting the clothes for drying within their  house compound

near the place of occurrence. On hearing the shouts of her husband she

rushed towards him. Her mother-in-law also came towards her husband

from inside the house. She saw the accused fleeing away from their

house. Head of her husband was bleeding. Her mother-in-law and she,
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somehow took  her  husband to  Dhalpur  Thana wherefrom they were

sent  to  Dhalpur  Hospital  on  a  vehicle  under  escort  of  three  police

personnel but she did not accompany her husband to Dhalpur Hospital

at that point of time. She got the ejahar written down from near the

Dhalpur Thana and submitted the ejahar to I/C Sir.  Doctor gave nine

stitches  on  the  head  of  her  husband.  On  the  same  day  the  police

personnel  brought  back  her  husband from Dhalpur  Hospital  to  their

house but thereafter her elder brother Diganta Boruah used to take her

husband  to  Dhalpur  Hospital  from  their  house  everyday  for  giving

injection and this continued for three weeks. Her husband recovered

from his injury in about 1½ months. After committing the occurrence,

the accused fled away from his house. The police searched  him for 2/3

months  but  he  was  absconding  from  his  house.  In  her  cross-

examination, he has stated that prior to this occurrence, in connection

with the partition of  their landed property there had been a dispute

between them.  

10. PW-4  Dr.  Pankaj  Pegu,  Medical  Officer,  has  stated  that  on

22.10.2015, he was working as Medical Officer (Ayur.) at Dhalpur PHC

when on that day at about 9 AM he examined Sri Premeswar Dutta, and

found laceration in  frontal  lobe of  the head caused by blunt  object.

According to him the nature of injury was simple. He has further stated

that stitching was done following local anesthesia and all conservative

treatment  and measure  was  given  accordingly.  Ext-2  is  the  medical

report, Ext-2(1) is his signature with seal. In his cross-examination, he

has stated that in his opinion, the injury was caused by blunt object

because injury of such nature could only be inflicted with a blunt object.

In his report (Ext-2), he did not mention the age of injury. Such type of

injury could be sustained by falling over hard substance.

11. PW-5 Inspector Anil Borah, Investigating Officer, has stated that

on 22.10.2015, he was working as In-charge at Dhalpur Police Outpost

when on that day, he  received an ejahar from Sri Premeswar Dutta and

effected a G.D. Entry vide Dhalpur O.P. GDE No. 402 dated 22.10.2015
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and  forwarded  the  ejahar  to  the  Officer-in-charge  of  Bihpuria  Police

Station to register a case under proper section of law and himself took

up the charge of the investigation of the case. Ext-3 is the extract copy

of  the  said  GD Entry.  Thereafter,  he  examined the  informant  at  the

police  outpost  itself  and  recorded  his  statement  and  sent  him  to

Dhalpur CHC for his medical treatment. Thereafter, he proceeded to the

place  of  occurrence  and  inspected  the  same and  prepared  a  rough

sketch map of the place of occurrence. Ext-4 is the sketch map of the

place of occurrence wherein Ext-4(1) is his signature. He also examined

the witnesses found at and around the P.O. He searched for accused

person Dilip Dutta for three times by conducting house search but he

could not trace him out. Thereafter, he collected the medical report of

the  informant/victim.  After  completing  the  investigation,  finding

sufficient  incriminating  materials  against  accused  Dilip  Dutta,  he

submitted  charge-sheet  against  him  under  section  294/323  of  the

Indian Penal Code showing him as an absconder. Ext-5 is the charge-

sheet wherein Ext-5(1) is his signature. In his cross-examination, he has

stated  that  since  there  was  no  person  available  near  the  place  of

occurrence as such evidence of  independent witnesses could not be

taken. 

APPRECIATION OF EVIDENCE

12. According to PW-4 Dr. Pankaj Pegu, Medical Officer at 9 AM on

22.10.2015  he  examined  victim  Sri  Premeswar  Dutta,  and  found

laceration in frontal lobe of his head caused by blunt object and stitches

were given on the wound following local anesthesia vide Ext.2 Injury

Report. He has opined that such injuries may be caused by blunt object.

Now  let  me  see  how  victim  Premeswar  Dutta  has  sustained  those

injuries.

13. According to victim PW-1 Premeswar Dutta,  and his wife PW-3

Rupali Dutta there was a dispute between both the parties over some

landed properties. The evidence of PW-1 Premeswar Dutta and of his
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wife PW-3 Rupali Dutta shows that at the time of the occurrence the

former  was  trimming  the  branches  of  a  jackfruit  tree  in  the  house

compound whereas the latter had been drying clothes in their house

compound. According to victim PW-1 Premeswar Dutta at the time of

the  occurrence  he  was  trimming  the  branches  of  the  jackfruit  tree

within his house compound and when he was coming down from the

tree,  the  accused  who  is  also  his  elder  brother  came  out  from the

nearby shrub of  ‘teeta phul’ plants and dealt a blow with an iron rod in

the head of victim and fled away. This assertion of PW-1 has been fully

corroborated by his wife PW-3 Smti Rupali Dutta and in fact she had

seen the accused fleeing away from the place of the occurrence. Apart

from these two witnesses i.e. victim PW-1 Premeswar Dutta and his wife

PW-3 Smti Rupali  Dutta only one private witness has been examined

who happens to be the neighbor of the accused and in his testimony he

has stated to have heard of the incident from his father.

14. I/O  Inspector  Anil  Bora  (PW-5)  has  clarified  in  his  cross-

examination that he did not record evidence of any other independent

witnesses because no such persons were available at the place of the

occurrence.

15. There  are  plethora  of  decision  of  the  Hon’ble  Supreme  Court

which mandates that the evidence of the injured witnesses be given

highest priority. In  Brahm Swaroop Vs State of UP (2011) 6 SCC

288  it  has laid down that “Where a witness to the occurrence has

himself been injured in the incident, the testimony of such a witness is

generally considered to be very reliable, as he is a witness that comes

with an in-built guarantee of his presence at the scene of the crime and

is unlikely to spare his actual assailant(s) in order to falsely implicate

someone.”

16. In the instant case there is no doubt regard the identity of the

accused because he is the elder brother of the victim. Although it has

admitted by the informant  that  he has dispute with  accused over  a
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landed property,  but existence of such dispute does not absolve the

guilt  of  the  accused,  given  the  fact  that  the  evidence  of  PW-1

Premeswar Dutta and his wife PW-3 Rupali Dutta are corroborative and

cogent on the point that accused Dilip Dutta emerged from a shrub of

“Teeta-Phul”   and  struck  the  head  of  victim  with  an  iron  rod  and

thereupon fled away, and at the time of his retreat, accused was seen

by PW-3 Rupali Dutta. Further, PW-3 Rupali Dutta has stated that after

committing the crime the accused had gone into hiding, and this fact

has been corroborated by PW-5 I/O as despite several house search I/O

could not trace out accused Dilip Dutta. This conduct of accused after

commission of crime relevant and in fact lent force to the prosecution

case that because of his guilty mind he fled away. The absence of any

other independent witness, in my reasonable opinion is not fatal to the

prosecution case because it is an axiomatic principle that the quantity

of the evidence does not matter but the quality do. The testimony of

PW-1 and PW-3 corroborates in material particulars and there exists no

infirmity  or  inconsistencies  in  their  versions  for  which  I  am  of  the

conclusive opinion that it was accused Dilip Dutta who caused injuries

in the head of victim Premeswar Dutta by means of an iron rod causing

simple blunt injury. As a result, I am of the conclusive opinion that the

prosecution has able to bring home the charge under section 323 of the

IPC against the accused and accordingly he is convicted under section

323 of the IPC. The Point No.2 is thus decided in affirmative in favour of

the prosecution.

17. There is not an iota of evidence to show that the accused used

any  obscene  utterance  against  the  victim  or  against  his  family

members. The facts emerged in evidence shows that accused came out

of the shrub of “Teeta-Phul” plant, assaulted the victim and fled away

and in the gap there is no evidence to show that accused had used any

filthy words against the accused. As such I am of the reasonable opinion

that the prosecution has failed to prove the accusation under section
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294 of the IPC against accused and as such Point No.1 is decided in

negative against the prosecution.

RELEASE OF ACCUSED ON PROBATION:

18. The evidentiary fact establishes the fact that Convict Dilip Dutta

before attacking the victim has deliberately made preparation and gave

little scope to the victim to resist the attack as at that time he was

getting down from a tree. Victim is the own brother of convict and by

causing injury to victim, convict Dilip Dutta has not only caused alarm

to the  societal  conscience  but  has  also  ripped apart  the  sacrosanct

relation of brothers. In view of the above, I am inclined not to extend

the benefit of section 3 or 4 of the Probation of Offenders Act, 1958 to

the convict.

SENTENCE HEARING: 

19. Convict Dilip Dutta is heard on the point of sentence where he

has stated that he has his wife, a son aged 10 years and a daughter

aged 13 years and they are studying in school. He is running his family

by working as a day labourer and he is the sole bread-winner of his

family.  So, he asks for forgiveness from sending him to imprisonment

and reiterates his innocence in this case.

20. I have given anxious consideration to the grounds on which he

beg leniency in his sentence and also heard Ld. Addl. P.P. as well as Ld.

Defence  Counsel.  Considering  the  gravity  of  the  offence  and  other

factual  circumstances  regarding  the  offence  as  well  as  the  socio-

economic  and family  background  of  the  convict,  I  hereby  order  the

following sentence for the convict.

O R D E R

21. In  view of  the  above  discussion,  I  hereby  convict  Dilip  Dutta

under section 323 of the Indian Penal Code. He is sentenced to undergo

Page 9 of 11



 
GR 2194/2015

10

rigorous imprisonment for a  period of 6(six) months under section 323

IPC and to pay a fine of Rs. 1000/- (Rupees one thousand only) and in

default of  payment of fine he shall  suffer simple imprisonment for a

further  period  of  1(one)  month.  The  period  of  detention  already

undergone by the accused shall be set off. The amount of fine, if so

realised, from the convict shall be paid in full to Victim Sri Premeswar

Dutta  as  compensation  under  section  357  of  the  Code  of  Criminal

Procedure. 

22. Convict shall be taken into custody at once. Furnish a copy of the

judgment free of cost to convict Dilip Dutta.

23. The bail-bond of the convict shall stand extended for a further

period of 6 (six) months.

24. The  judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open court on this 27th day of August, 2019.

              

 (Shri Narayan Kuri)
Chief Judicial Magistrate,

       Lakhimpur, North Lakhimpur
Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur   
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                              Contd. …… Appendix

A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Premeswar Dutta (PW-1)

Sri Pushpa Dutta (PW-2)

Smti. Rupali Dutta (PW-3)

Dr. Pankaj Pegu (PW-4)

Inspector Anil Borah (PW-5)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Medical Report (Ext-2)

Extract Copy of G.D. Entry (Ext-3)

Sketch-map (Ext-4)

Charge-sheet (Ext-5)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                    (Shri Narayan Kuri)
                  Chief Judicial Magistrate,

                 Lakhimpur, North Lakhimpur

Transcribed & typed by-
Sri Narayan Chetri, Stenographer
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