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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 1017/2012
Under section 354 of the Indian Penal Code 

State of Assam
        -Vs-

Md. Mainul Hoque
S/O: Late Abdul Gofur
R/O: Sumoni
P/S: North Lakhimpur
District: Lakhimpur, Assam

                                                                     .…….. Accused person

Date of offence explanation : 20.03.2013

Dates of recording evidence of PWs : 02.01.2015, 28.08.2015,

  21.12.2016, 06.02.2017,

  24.06.2019, 29.06.2019,

  19.10.2019, 07.11.2019

Statement u/s 313, Cr.P.C. recorded on : 18.07.2019

Date of argument : 22.11.2019

Date of judgment : 07.12.2019

Advocates appeared in the case:-

Mrs. Ajanta Sharma Baruah, Addl. P.P., for the State

Mr. Abul Hussain, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. Shorn off prolixity,  the Prosecution case in  concise is  that  on

26.07.2012  informant  Md.  Ismail  lodged  an  FIR/Ejahar  with  the  In-

charge of the Silonibari Police Outpost under North Lakhimpur Police

Station alleging that his 15 years old niece (Name withheld) (daughter

of Habej Ali) had come from Golaghat as their guest and some fifteen
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days back the victim girl had gone to the house of accused Md. Mainul

Hoque to  attend a  marriage  ceremony when he  forcibly  committed

rape upon her  at  night by threatening with dire consequences.  The

victim girl out of shame did not disclose this fact but when accused

repeatedly  came  to  informant’s  house  and  intended  to  repeat  the

offence with a threat to her, then she disclosed the said fact to them.

Due to the fear of the accused person, the victim could not go out to

any place. Hence, the case.

2. After  receiving  the  ejahar,  the  In-charge  of  Silonibari  Police

Outpost, effected a G.D. Entry vide Silonibari O.P. G.D. Entry No. 501

dated 26.07.2012 and forwarded the ejahar to the Officer-in-Charge of

North  Lakhimpur  Police  Station  for  registering  a  case  under  proper

section of law. On receipt of the ejahar, the Officer-in-Charge of North

Lakhimpur  Police  Station  registered  a  case  vide  NLPS  Case  No.

495/2012  under  section  376  of  the  Indian  Penal  Code  and  got  the

investigation into the case commenced. The investigating officer, after

completing  the  investigation,  submitted  charge-sheet  under  section

354 of the Indian Penal Code against accused person Md. Mainul Hoque

to stand trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 354 of the Indian Penal Code was taken as per section 190(1)

(b) of the Code of Criminal Procedure. The accused person appeared

before the court in obedience to the summons and he was allowed to

go on bail. Necessary copies were furnished to the accused person as

per section 207 of the Code of Criminal Procedure after his appearance

before the Court. The particulars of the offence under section 354 of

the Indian Penal Code were explained to the accused person to which

he pleaded not guilty and claimed to be tried. 
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POINTS FOR DETERMINATION:

4. The point which is required to be determined for a just decision

of this case is as follows:

(i) Whether the accused 15 (fifteen) days back from 26.07.2012, at

village Sumoni Gaon, under North Lakhimpur Police Station, assaulted

or used criminal force to victim intending to outrage her modesty, and

thereby committed an  offence punishable  under  section  354 of  the

Indian Penal Code?

5. During the trial, the prosecution examined as many as 7 (seven)

witnesses,  namely,  Md.  Ismail  (PW-1),  Musstt.  Rukia  Khatun  (PW-2),

Musstt. Forida Begum (PW-3), Musstt. Suruj Banu (PW-4), Dr. Kalpana

Goswami  (PW-5),  Sri  Girish  Chandra  Nath  (PW-6),  Musstt.  Jesmina

Begum (PW-7) and exhibited 6 (six) documents (Shown in the Annexure

appended below).  After  the closure of  the prosecution evidence the

accused  person  was  examined  under  section  313  of  the  Code  of

Criminal Procedure wherein he denied the incriminating materials put

to him from the evidence of  the witnesses and declined to  adduce

evidence in his defence.

6. I  have  heard  the  strident  final  Argument  of  both  sides  and

thereupon come to the following finding: 

DISCUSSION, DECISION AND REASONS THEREFOR:

7. Before moving forward with the discussion it is essential to have

view on the relevant facts came up in the evidence of the witnesses

but touching upon the merit of the case.

8. Let me set forth the discussion with the evidence of the medical

officer at first.  PW-5 Dr. Kalpana Goswami, Medical Officer, has stated

that she had examined victim on 27.7.12 with a medical history that 15
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(fifteen) days back her brother-in-law resident of Sumoni Nowboicha in

Lakhimpur  had  done  forceful  sexual  intercourse  with  her.  On

examination, she found as follows: 

Identification mark: One birth mole over the left side of clavicle.

Height and weight: 5 feet, 45 Kgs. 

General configuration: Average. 

Teeth: 28 nos.

Breast: Well developed.

Axillary hair and pubic hair: well grown. 

Vulva normal and no injury is seen. 

Vagina normal and no injury is seen. Admit one finger.

Hymen: Absent. Uterus: Normal. 

9. PW-5  has  further  stated  that  on  laboratory  examination  for

spermatozoa  no  spermatozoa  seen  and  on  ossification  test  for  age

determination: X Ray right wrist joint, right elbow and right iliac crest

advised but no X Ray plate found. External injury: nil. She has opined

that the age of the girl could not be ascertained due to non-availability

of  X  Ray  report  and  there  is  no  sign  of  recent  forceful  sexual

intercourse.  Ext-1  is  the  medical  report  wherein  Ext-1(1)  is  her

signature with seal.

10. Thus, the medical report Ext.1 shows that on 27.7.12 victim had

no sign of recent sexual intercourse and any injury to the external or

internal region of her vagina. 

11. PW-1 Md. Ismail, informant, has stated that victim is his niece

and she used to work in a brick factory at Golaghat. At the time of

occurrence victim had come to his house with his brother and stayed in

his house for about 15 days. Thereafter, the accused took victim with

him stating that there was a marriage ceremony in his house and on

the  following  morning  victim  informed  his  daughter-in-law  Farida
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Begum over phone that the accused committed rape upon her. His wife

Jubeda Khatun went to the house of the accused and brought victim

with her to their house and she stayed in their house for about a week.

In connection with the occurrence he lodged an ejahar  at  Silonibari

Police  Outpost  by  putting  his  thumb  impression.  In  his  cross-

examination,  he  has  stated  that  the  accused  is  his  son-in-law.  The

accused has five daughters and out of them two of his daughters have

been already married and the rest three daughters are staying in the

house of the accused. According to him at the time of marriage all the

daughters of the accused were present in his house. He has explained

that  the house of  the accused is  situated at  Orangbasti  but  before

shifting to Orangbasti some five years back selling his, the house of the

accused was situated by the side of his house. The accused went to

Sumoni Gaon and purchase a plot of land measuring 7 bighas. He has

further clarified that victim had gone to the house of accused along

with his wife and stayed there for two days and thereafter his wife took

her back. He admitted to have lodged the ejahar after 16 days of the

occurrence and it was victim who got the ejahar written up where he

put his thumb impression on being read over to him. He has forgotten

whether in the ejahar the time of the occurrence was mentioned or not.

He has also forgotten whether in the ejahar the reason for delay in

lodging the same was mentioned or not. According to him the police

did not examine him about the occurrence.

12. PW-1 in his re-examination has stated that he does not know the

present whereabouts of the victim as after the occurrence there has

been no communication between them and in fact he is also not aware

of the mobile phone numbers of the victim or of her parent. But he has

admitted that two months prior to filing of this case the accused had

given him Rs. 30,000/- to purchase land. 

13. According to PW-2 Musstt. Rukia Khatun, daughter-in-law of the

informant, victim had come from Golaghat to the house of informant
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located  at  Orangbasti  and  from  there  the  accused  brought  Rabia

Khatun to his house situated at Silonibari Sumoni. Thereafter, victim

came to her house from the house of the accused and told her that the

accused  tried  to  do  'beya-kam'  (ill-act)  with  her.  In  her  cross-

examination, she has stated that the informant is her father-in-law. The

house of the accused is situated about two kilometers away from their

house.  The  accused  does  not  have  any  son,  but  he  has  6  (six)

daughters of which only two had married off and the rest used to stay

with him. At the time of the occurrence there was marriage ceremony

of the daughter of the accused in his house and victim was brought

there  by  her  mother-in-law   Jahura  Khatun  two  days  prior  to  the

ceremony.  According  to  him,  on  the  previous  day  of  the  marriage

ceremony, her mother-in-law Jahura Khatun brought the victim back to

their  house.  She  has  clarified  that  accused  had  some  land  at

Orangbasti which he had sold out and purchased land at Sumoni Gaon.

14. PW-3  Musstt.  Forida  Begum,  another  daughter-in-law  of  the

informant,  who has  asseverated  that  at  the  time of  the  occurrence

victim came from Golaghat to attend the marriage ceremony of the

daughter  of  accused  person.  During  that  time  one  morning  victim

called her over phone. Victim was crying and was imploring her to send

somebody to take her to their house. She sent her mother-in-law Johura

Khatun  to  bring  Rabia  Khatun  from  the  house  of  the  accused.

Accordingly, her mother-in-law went to the house of the accused and

brought  victim  to  their  house.  Thereafter,  victim  told  her  that  the

accused had committed rape on her  by gagging her  mouth  on the

previous night while she was in his house. She has further stated that

victim told her that in the previous night the accused asked victim to

sleep on a separate bed. In the middle of the night when all were in

deep sleep the accused went to the bed where victim was sleeping and

committed rape on her.  The police had examined her in connection

with this case. In her cross-examination, she has stated that accused

has 6 (six) daughters and that the house of the accused was earlier at
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Orangbasti   but  after  selling  his  landed  properties  situated  at

Orangbasti  to  her  father-in-law  she  went  to  Sumoni  village.  She

expressed her  ignorance whether  or  not  the  accused had given an

amount  of  Rs.  30,000/-  to  her  father-in-law  for  purchasing  land  at

Orangbasti.  The marriage was of  accused person's  second daughter

namely  Jeshmina.  At  present  accused  person  has  three  unmarried

daughters.  At  the time of  occurrence,  there were two rooms in  the

house of the accused but she does not know if all the daughters of the

accused were present in his house at the time of marriage of Jeshmina.

She does not know if any village meeting was held in connection with

money transaction between the accused and her father-in-law few days

prior to the filing of this case. She had gone to the house of her parents

a few days after this case was filed. According to her about 20/25 days

prior to the marriage of Jeshmina, victim had come to their house and

since  then  she  had  staying  in  their  house.  Along  with  victim  her

mother, father and sister had also come from Golaghat to attend the

marriage.  She  did  not  see  the  occurrence  and  as  such,  not  know

properly about the occurrence. She could not recall  after how many

days from the occurrence the police had examined her. She confirmed

that victim had visited the house of the accused with her mother-in-law

two days prior to the marriage but returned one day before the date of

marriage.  On  the  bed  on  which  victim  was  sleeping,  one  of  the

daughter of the accused was also sleeping with victim, but the accused

had picked up and removed his daughter from the said bed. 

15. PW-4 Musstt. Suruj Banu, is daughter of the informant and wife

of accused. According to her, at the time of the occurrence because of

ensuing  marriage  ceremony of  her  daughter  Jeshhima Begum,  they

were busy with the preparation for the same. Her uncle's name Habej

Ali and his daughter victim  had come to her father’s (informant) house

a month prior to her daughter’s marriage from Golaghat. But two days

prior to the marriage her mother Johura Khatun brought victim to her

house and kept her in her house. Victim was aged about 16/17 years
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then.  She  does  not  know  anything  about  the  occurrence.  But  her

mother took back victim from her house a day prior to the marriage of

her daughter. In her cross-examination, she has stated that she had 6

(six)  daughters  who  are  all  alive  and  they  had  two  rooms  in  their

house. According to her, victim stayed in their house for one night and

had slept with her daughters, namely, Jeshmina, Anjuma and Tohima in

one room. Before staying at Sumoni, they were staying at Orangbasti.

They had sold their land at Orangbasti to her father. About a month

prior to the marriage of her daughter they had kept Rs. 30,000/- with

her  father  for  purchasing  a  plot  of  land  at  Orangbasti.  Before  the

marriage of her daughter, she had asked for the said money from her

father  but  her  father  failed  to  pay  the  money  back  on  the  day  of

marriage  despite  assurance.  As  such,  about  four  days  after  the

marriage ceremony, there was a village 'mel'/meeting in that regard in

which she demanded that either her money or the land should have to

be returned to them. Thereafter,  her father filed a case against her

husband  and  as  her  husband  was  keeping  away  apprehending  his

arrest her father sold their earlier land to somebody else. 

16. PW-6 Sri Girish Chandra Nath, Investigation Officer, has stated

that  during  the  course  of  investigation  he  examined  victim  Rabia

Khatun and recorded her  statement,  sent  the victim to  the Hon'ble

Court for recording her statement, also sent the victim to the hospital

for her medical examination, visited the place of the occurrence and

prepared a sketch map of the place of the occurrence, arrested the

accused and allowed him to go on bail, collected the medical report of

the victim and on completion of the investigation submitted charge-

sheet against the accused under section 354 of the Indian Penal Code.

Ext-2 is the extract copy of the G.D. Entry. Ext-3 is the ejahar. Ext-4 is

the statement of the victim recorded under section 164 of the Code of

the Criminal  Procedure.  Ext-5 is  the sketch-map of  the place of  the

occurrence and Ext-6 is the charge-sheet. In his cross-examination, he

has stated that in Ext-3 (ejahar) there is no any mention about the time
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of the occurrence or the fact that victim was taken by accused in their

house as they had a marriage ceremony. The I/O has admitted to have

not examined Idrish Ali, Akbar Ali, Aijul Hoque, Abdul Malek and Abdul

Khalek whose houses are situated near the house of the accused.

17. Witness Rukia Khatun did  not  tell  him (IO) that  Rabia Khatun

came to her house from the house of the accused and told her that the

accused tried to do 'baya-kam' (ill-act) with her. 

18. Witness Farida Khatun did not tell him (IO) that in the middle of

the night when all were sleeping the accused went to the bed where

victim was sleeping and committed rape on her; that victim had told

her that the accused committed rape on her in the night by gagging

her mouth.

19. PW-7 Musstt. Jesmina Begum, grand-daughter of the informant

and daughter of  accused has deposed in evidence that prior to her

marriage  victim came to  their  house  and stayed for  two  days  and

thereafter, went away from their house stating that she would come

again to attend her marriage by wearing good clothes.  For  the two

days while Rabia Khatun stayed in their house she was with her and

also sleeping with her. Later on, after 7/8 days she heard that victim

lodged a rape case against her father and thereafter, she had never

seen victim. In her cross-examination, she has stated that she along

with her five sisters used to stay together. According to her two days

prior  her   marriage her  grandmother  Jahura brought  victim to  their

house and but took her away one day prior to the marriage. She has

further clarified that at the night of occurrence victim slept with her

and as such the victim lodged a false case against her father.

APPRECIATION OF EVIDENCE

20. As has been revealed from the above adumbration of evidence

that PW-5 Medical Officer Dr. Kalpana Goswami examined victim girl on
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27.7.2012 but found no injury in her private parts or found any sign of

recent sexual intercourse.

21. As  per  Ext.3  FIR  some  15  days  prior  to  26.7.2012  (date  of

lodging FIR), the victim was being raped by accused but she did not

disclose this fact out of fear and shame but accused intended to repeat

the  same  act  on  different  occasion  after  coming  to  the  house  of

informant  Ismail  (PW-1)  for  which  victim  disclosed  the  fact  and

accordingly the case was lodged. So, apparently the ground of delay in

lodging the FIR has been mentioned in the FIR. But from the averment

of PW-1 Ismail and PW-3 Forida Begum it has come out that victim had

called over phone PW-3 informing her about the occurrence for which

she sent her mother-in-law Jahura Khatun i.e. wife of informant to take

her back. It means on the very morning of the occurrence the fact of

the occurrence came to the ken of PW-3 Forida and to her mother-in-

law, but despite that they had hushed up the matter for fifteen days. If

the averment of PW-2 Rukia Khatun is to be believed, she has also

come to  know of  the  occurrence.  But  none  of  these  witnesses  has

stated anything in evidence as to why they had committed delay in

lodging the FIR and this overlays the prosecution case with a cover of

doubt.

22. In the Ext.3 FIR the informant told that she was being raped by

accused and thereafter he intended to do the same act in some more

occasion in the house of the informant. In the Ext.4 Statement of victim

recorded under section 164 Cr.P.C victim has stated in the night of the

occurrence accused came to her bed while she was sleeping and had

gagged her mouth but she came out of the room pushing him aside but

accused had tried to pulled her back and thereafter, she went to sleep

with the wife of accused. According to Ext.4 the victim did not tell this

fact out of fear but when an allegation of stealing nose-pin from the

house of accused was levelled against her only then she disclosed this

fact to the informant. The prosecution has given several opportunity to
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produce  the  victim to  face  the  cross-examination  but  it  has  failed.

Informant Ismail who is the uncle of victim has also failed to produce

her and feigned ignorance about her present whereabouts.  Thus, this

failure on the part of the prosecution to produce the vital witness i.e.

victim to testify her version before the court has also sufficient to take

an adverse view against the prosecution case.

23. It has come out from the versions of prosecution witnesses that

accused had only two rooms and he has six daughters and wife, and all

were present at the time of the occurrence in the house. According to

PW-3 Forid Begum one daughter of accused slept with victim on the

night of the occurrence. PW-4 Suruj Banu, wife of the accused, at the

night  of  the  occurrence  her  daughters  slept  with  the  victim.  PW-7

Jesmina Begum herself stated that she was with the victim in the night

of the occurrence. Thus, it has become amply clear that daughters of

the accused had slept with the victim at the night of the occurrence

and there are only two rooms in the house of the accused. According to

PW-3 Forida Begum accused went in the bed of victim and picked up

his daughter from the bed and removed her from the said bed and

thereupon committed rape on victim. But this fact has not been stated

before the I/O which is a material omission. Moreover, the victim in her

statement  before  Magistrate  did  not  narrate  the  incident  in  that

fashion. Since, the victim has not been examined as such the entire

modus operandi of the alleged occurrence did not get unfurl but it is

not a convincing proposition that accused at the dead of night went in

the bed to victim and picked up his daughters from the bed and then

committed  the  offence.  The  victim  definitely  would  have  screamed

alerting the persons sleeping with her.  PW-2 Rukia Begum to whom

allegedly the victim had narrated the incident had also not elaborated

upon the mode of doing the ill act. Another vital witness in this case i.e.

Jahoora  Khatun has not  been cited as  a witness in this  case.  PW-7

Jesmina Begum was the bride with whom victim had been slept on the

night  of  the  occurrence  but  she  has  stated   that  on  the  following
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morning victim left their house with a promise to return wearing nice

clothes.  PW-4  Suruj  Banu  with  whom  victim  had  slept  after  being

allegedly harassed by accused has also not stated anything about the

occurrence.  Thus,  what  was  actually  happened  at  the  night  of  the

occurrence was known to only victim. But PW-1,2 and 3 who claimed to

have  been  informed  by  victim  about  the  occurrence  has  narrated

contradictory  version.  According  to  PW-1  it  was  accused  who  had

brought the victim to their house but rest witnesses have stated that it

was the wife of PW-1 who had left the victim in the house of accused.

According  to  PW-1  and  PW-3  accused  had  raped  the  victim  but

according to PW-2 the accused had intended to do ill-act with her. If the

statement of the victim given before the magistrate is to believe that

accused had only gagged her mouth and tried to pull her back when

she had gone out of the room. Interestingly, in the FIR it has claimed

that accused had made repeated attempt intending to do the ill act in

the house of informant, but there is nothing on evidence to justify this

assertion. As such, I have come to an irresistible conclusion that the

prosecution case is tinged with exaggeration and embellishment.

24. To  perorate,  the  contradictory  versions  of  three  material

witnesses i.e PW-1,2 and 3 and their omission to tell the materials facts

to the Investigating Officer  has a  serious impact  in  the prosecution

case.  The  scene  of  crime  is  a  two  room  house  occupied  by  six

daughters, wife of accused and victim herself and the modus operandi

that  accused  had  tried  to  do  ill-act  with  her  amidst  his  daughters

sleeping beside the victim and the silent response of the victim to the

overture of accused is something that does not make the prosecution

case convincing. The last kneel in the coffin of the prosecution case

came in the form of unexplained delay of 15 (fifteen) days in lodging

the  FIR  and  failure  on  the  prosecution  to  bring  up  the  victim  for

testifying  herself  before  the  Court.  The  above  defects  in  the

prosecution case has impelled me to believe that the prosecution has

Page 12 of 14



G.R. 1017/2012

13

failed to bring home the accusation under section 354 IPC against the

accused person.   

O R D E R

25. In view of  the above discussion,  I  hereby acquit  accused Md.

Mainul  Haque  from the  accusation  under  section  354  of  the  Indian

Penal Code and as such he is set at liberty forthwith. 

26. The  bail-bond  of  Md.  Mainul  Haque  shall  remain  valid  for  a

further period of six months.

27. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 7th day of December, 2019.

                                                                         

          (Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur

Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:

Narayan Chetri, Stenographer

                      

…...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Ismail (PW-1)

Musstt. Rukia Khatun (PW-2)

Musstt. Forida Begum (PW-3)

Musstt. Suruj Banu (PW-4)

Dr. Kalpana Goswami (PW-5)

Sri Girish Chandra Nath (PW-6)

Musstt. Jesmina Begum (PW-7) 

PROSECUTION EXHIBIT

Medical Report (Ext-1) 

Extract copy of the G.D. Entry (Ext-2)

Ejahar (Ext-3)

Statement of the victim recorded u/s 164, Cr.P.C (Ext-4)

Sketch-map of the place of the occurrence (Ext-5)

Charge-sheet (Ext-6)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

                                         
(Shri Narayan Kuri)

                   Chief Judicial Magistrate,
                                     Lakhimpur, North Lakhimpur
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