
G.R. 1565/2011

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR,

NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 1565/2011
U/s  406/34,  IPC  (against  accused  Sri  Rajib  Dhandia  and  Sri  Tepuram
Hazarika)
         &
U/S 409/34, IPC (against accused Sri Balin Tamuli and Sri Dipak Kumar
Gogoi) 

State of Assam
      -Vs-
1. Sri Rajib Dhandia
S/O: Sri Padma Dhandia
R/O: Na-Gaon Pathar
P/S: Boginadi
District: Lakhimpur, Assam

2. Sri Tepuram Hazarika
S/O: Late Rupdhan Hazarika
R/O: Na-Gaon Pathar
P/S: Boginadi
District: Lakhimpur, Assam

3. Sri Balin Tamuli
S/O: Late Khagen Tamuli
R/O: Na-Gaon Pathar
P/S: Boginadi
District: Lakhimpur, Assam

4. Sri Dipak Kumar Gogoi
S/O: Late Padmeswar Gogoi
R/O: Na-Ali Majgaon
P/S: Boginadi
District: Lakhimpur, Assam

                                                    ………Accused persons

Date of framing charge : 14.08.2014

Dates of recording evidence of PWs : 01.11. 2014, 08.12.2014, 

  09.07.2015, 13.11.2015, 

  30.11.2016, 20.04.2017,

  14.06.2017, 13.11.2007
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Date of evidence of CW : 08.09.2017

Date of examination u/s 313, Cr.P.C. : 10.05.2018

Date of Argument : 12.03.2019

Date of judgment : 26.03.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Arup Kalita, Advocate, for the accused persons

J  U  D  G  M  E  N  T

1. The  factual  matrix  of  the  prosecution  is  that  on  19.11.2011

informant Sri Khageswar Pegu, the then In-charge, Block Development

Officer, Boginadi Development Block, Boginadi lodged an FIR with the

Officer-in-charge of Boginadi Police Station forwarding a public petition

received from the Project Director, DRDA, Lakhimpur, along with a copy

of  enquiry  report  submitted by SDO(S),  Lakhimpur wherein  accused

persons  Sri  Dipak  Gogoi,  Na-Kadam  GP,  Sri  Tepuram  Hazarika,

President,  Construction  Committee,  Sri  Balin  Tamuli,  President,  Na-

Kadam  GP  and  Sri  Rajib  Dhandia  had  been  highlighted  for

misappropriation  of  IAY  fund  sanction  against  Sri  Jiten  Phukan  and

other 11 (eleven) numbers of beneficiaries. Hence, the case. 

2. On receipt of the ejahar,  the Officer-in-charge, Boginadi Police

Station,  registered a case vide Boginadi P.S. Case No. 179/2011, under

section 406/409 of the Indian Penal Code and got the investigation into

the case commenced. The investigating officer, after completing the

investigation, submitted charge-sheet under section 406/409/34 of the

Indian  Penal  Code  against  accused  persons  Sri  Rajib  Dhandia,  Sri

Tepuram Hazarika, Sri Balin Tamuli and Sri Dipak Kumar Gogoi to stand

trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 406/409/34 of the Indian Penal Code was taken as per section

190(1)(b), Cr.P.C. The accused persons entered their appearance before

the Court after receiving the summons. Copies were furnished to the
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accused  persons  as  per  provision  contained  in  section  207,  Cr.P.C.

Considering  the  material  on  record  and  upon  hearing  the  learned

lawyers  of  both  the  sides  charge  has  been  framed  under  section

406/34 of  the  Indian  penal  Code against  accused  persons  Sri  Rajib

Dhandia and Sri  Tepuram Hazarika and under section 409/34 of the

Indian  Penal  Code  against  accused  person  Sri  Balin  Tamuli  and  Sri

Dipak Kumar Gogoi. The particular of charge when being read over and

explained the accused persons they pleaded not guilty and claimed to

be tried.

Points for determination

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a)  Whether  accused  persons,  Sri  Rajib  Dhandia  and  Sri  Tepuram

Hazarika, during the year 2008, at Na-Kadam Gaon Panchayat, under

Boginadi Police Station, were entrusted with fund for constructing 12

(twelve)  numbers  of  IAY  houses  and  these  accused  persons,  in

furtherance of their  common intention converted the same for their

own use  and committed  criminal  breach  of  trust  in  respect  of  said

entrusted property, and thereby committed an offence punishable u/s

406/34 of the Indian Penal Code?

(b) Whether accused persons,  Sri  Balin Tamuli  and Sri  Dipak Kumar

Gogoi,  during  the  year  2008,  at  Na-Kadam Gaon  Panchayat,  under

Boginadi Police Station, were entrusted with fund for constructing 12

(twelve) numbers of IAY houses in their capacity as public servant and

in furtherance of their common intention, committed criminal breach of

trust  in  respect  of  the  property  so  entrusted  to  them,  and thereby

committed an offence punishable u/s 409/34 of the Indian Penal Code ?

5. During the trial the Prosecution side could examine 12 (twelve)

witnesses namely Sri Jiten Phukan (PW-1), Sri Dilip Duwarah (PW-2), Sri

Mohan Bagh (PW-3),  Sri  Dan Horo (PW-4),  Sri  Asraf  Horo (PW-5),  Sri

Kelmen Horo (PW-6), Sri Lazhar Bhengra (PW-7), Sri Suman Hangs (PW-
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8), Sri Jugadhar Duwarah (PW-9), Sri Pitor Tani (PW-9), Sri Khageswar

Pegu (PW-10) and SI Biren Baruah (PW-11). The seizure witness Smti.

Annada Saikia was examined as court witness (CW-1). The prosecution

has  also  exhibited  8  (eight)  documents  and  14  material  exhibits

(Shown  in  the  Annexure  appended  below).  The  defence  has  cross-

examined prosecution  witnesses and thereafter  all  the incriminating

materials  appeared  in  the  evidence  of  the  prosecution  witnesses

against accused persons was put to their  explanation under section

313, Cr.P.C. The defence plea was in completed denial. 

6. I  have heard the vociferous  final  argument of  both sides and

thereupon come to the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

7. Since both the points for determination needs to be decided on

common set  of  facts  as  such for  the sake of  convenience they are

taken together for discussion. But let me first discuss the evidence of

the witnesses making short shrift but touching upon point of relevancy.

8. PW-1 Sri Jiten Phukan deposed that he was allotted IAY house,

but only five pillars of the said house have been constructed. In the

monsoon season, accused Dipak told him that an amount of Rs. 1,500/-

was left for his house and asked him to take the said amount from him

and construct the house. Accused Dipak told that he has no money

except Rs. 1,500/- with him and asked him to visit President Tamuli and

when  he  visited  President,  the  latter  again  asked  him  to  visit  the

Secretary i.e. accused Dipak Gogoi. He has filed this case against the

accused persons because he has not  got  the IAY  house.  He further

deposed that the police seized 8 (eight) numbers of pillars, 12 (twelve)

pieces  of  wood  and  he  exhibited  the  seizure  list  (Ext-2)  and  his

signature [Ext-2(1)]. 

9. In his cross-examination, PW-1 has stated that the IAY house was

allotted to him in the year 2008 and the amount of allotment for IAY

house was Rs. 27,000/-. The land where he is staying presently belongs
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to his father-in-law and as such the pillars have been seized from the

land  of  his  father-in-law’s  house.  His  actual  land  is  situated  at

Rongpuria  which  falls  under  Nakari  Panchayat.  The  land  where  IAY

house  of  him is  constructed  is  owned by his  father-in-law and falls

under Na Kadam Panchayat whereas his actual  land is under Nakari

Panchayat. 

10. PW-2 Sri Dilip Duwarah has deposed that in the year 2007 he

was  allotted  one  IAY  house.  He  has  got  the  house.  He  knows  the

informant who is his sister’s husband and he has also got the pillars,

wood for the IAY house, but informant did not construct the house.  

In his cross-examination, PW-2 has corroborated the fact that the

informant is residing in the land of his father-in-law. He reiterated that

informant  Jiten  Saikia  despite  receiving  all  the  materials  did  not

constructed  the  house  himself.  The  accused  persons  wanted  to

construct  the  house  for  Jiten  but  he  did  not  allow to  construct  the

same. According to him, the informant filed this case falsely. 

11. PW-3 Sri Mohan Bagh has deposed that In the year 2007 he was

allotted  IAY  house  by  the  Government  thorough  Panchayat.  The

accused  persons  did  not  construct  the  said  houses  properly.  The

accused persons did not nail  the tin, only half wall  was constructed

with a wooden door. An amount of Rs. 27,500/- was allotted for each

IAY house, but the accused persons did not expend the entire amount

as allotted. Ext-1(5) is his signature. In his cross-examination, PW-3 has

stated that he came to know from SDO an amount of Rs. 27,500/- was

sanctioned  from  the  house.  He  cannot  say  who  had  written  the

complaint as the same was written in his absence. He clarified that a

house was allotted in the name of Jiten Phukan as his name was there

in the list of beneficiaries of IAY houses. Asraf and Dan Horo’s names

were  also  there  in  the  list  of  beneficiaries  of  IAY  houses.  After

construction of the house he had not informed the authority.

12. PW-4  Sri  Dan  Horo  has  deposed  that  he  knows  the  accused

persons. Accused Bolin Tamuli is the President of Na Kadam Panchayat.
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Accused Dipak is  the Secretary of the Panchayat  and accused Rajib

Dandia is the contractor. The government allotted houses to them, but

they did not get the same. President Tamuli and Secretary Dipak did

not  construct  the  house.  They  filed  complaint  before  the  Deputy

Commissioner.

13. In  his  cross-examination,  PW-4  has  stated  that  the  case  was

lodged as he did not receive the house. He cannot say how many of

them put their signature in the ejahar. He clarified that Jiten Phukan

and some 13/14 other persons had put their signature in the ejahar at

the  office  of  Deputy  Commissioner  but  he  had  put  signature  in  it

without going through the contents of the ejahar.  The case was lodged

as his name was not there in the list of IAY. He has also reiterated that

Jiten Phukan does not have any land in his name. 

14. PW-5  Sri  Asraf  Horo  deposed  that  SDC  Sir  allotted  them

Government house but   he did not get the allotted house. 

15. In  his  cross-examination,  PW-5  has  stated  that  the  case  was

lodged as he did not get the house. He knows to read and write. He

had not gone through the ejahar. He cannot say what was written in

the ejahar.  The police did not visit  the place of occurrence.  He had

lodged the ejahar as the house was not allotted in his name. 

16. PW-6 Sri  Kelmen Horo deposed that the accused persons had

assured them to provide houses as the flood water of Kakoi river had

damaged  his  house  along  with  the  houses  of  many  villagers.

Accordingly,  six  numbers  of  ‘pucca’  pillars  were  constructed.  The

accused persons did not construct half-wall as told by them and also

did not provide window and door. The accused persons had provided

just two bamboo ‘bers’ (walls made of split bamboo). So, they lodged

the ejahar against the accused persons. Ext-1(6) is his signature.

17. In  his  cross-examination,  PW-6  has  stated  that  he  does  not

remember the date and year when the house was allotted to him. He

does  not  remember  the  date  on  which  the  case  was  lodged.  The
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contents  of  the  ejahar  were  not  read  over  to  him.  The  house  was

allotted in his name. He cannot say how much amount was sanction for

his house. 

18. PW-7 Sri Lazhar Bhengra deposed that there was flood in their

area in the year 2008 as a result of which their houses were damaged.

The  SDC  assured  them  to  provide  houses.  Accordingly,  house  was

constructed in his land by erecting ‘pucca’ posts and providing tin roof,

but  walls  were  not  made.  He  knows  accused  Rajib  Dhandia.  They

lodged the case against the accused persons as the houses were not

constructed completely. Ext-1(7) is his signature.

19. In his cross-examination,  PW-7 has stated that  he cannot  say

how much money was allotted for his house by the Government. The

house allotted by the Government was constructed in the year 2013.

He cannot say when this case was lodged.  He cannot read the ejahar

and the same was not read over to him. He put his signature in the

ejahar without knowing the contents of the same. He had not gone to

the office to enquire how much amount was allotted for the house. 

20. PW-8 Sri Suman Hangs deposed that as there was flood in their

area as such IAY houses were allotted from the Panchayat. He got his

IAY house but some allegations were raised in this regard and he along

with  other  villagers  lodged  the  complaint  before  the  Deputy

Commissioner, Lakhimpur. Ext-1(8) is his signature.

21. In his cross-examination,  PW-8 has stated that  he cannot  say

what is written in the complaint. He put his signature in the complaint

without knowing the content of the same. As per his knowledge he had

received the house and other also received their house. 

22. PW-9 Jugadhar Duwarah deposed that as there was flood in their

village Nogaon Pather as such some houses were allotted to them, but

they did not get the said houses. Those who had got the houses, those

were  not  completely  constructed  and  for  that  reason  they  filed  a

complaint  before  the  Deputy  Commissioner.  On  the  basis  of  their
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complaint  Sri  Khageswar  Pegu  lodged  an  ejahar  and  police  seized

‘Nahar’ wood and 8 nos. of R.C.C. post from the house of Jiten Phukan.

Later,  police  handed  over  the  said  seized  wood  in  zimma  to  Jiten

Phukan. Ext-2 is the seizure list, Ext-2(2) is his signature. Ext-3 is the

zimma nama, Ext-3(1) is his signature. 

23. In his cross-examination, PW-9 has stated that Jiten Phukan did

not have any land and he is residing in the land of his father-in-law.  He

does not  remember the date and year  on which the complaint  was

lodged. They lodged the complaint before the SDO, Lakhimpur and he

had not gone through the complaint. Lazhar Bhengra, Pitor Tani, Tenem

Horo,  Dipak  Duwarah,  Putul  Mudoi  had  received  the  houses.  In  the

complaint including himself about 12 persons put their signatures. Sri

Suman Hangs received incomplete house. Except articles seized from

informant Jiten Phukan, police had not seized any article from them.

The houses were allotted to them in the year 2008-2008. 

24. PW-9 Sri Pitor Tani deposed that houses were allotted to them by

Panchayat under IAY scheme, but as they did not get the said houses

they  filed  a  case  before  the  Deputy  Commissioner.  Ext-1(9)  is  his

signature. 

25. In  his  cross-examination,  PW-9  has  stated  that  he  does  not

remember the date and year on which they lodged the complaint. The

case was lodged as they did not receive the IAY houses. He had not

gone through the complaint petition. 

26. PW-10 Sri  Khageswar Pegu stated that on 15.11.2011 he was

serving as Circle Officer, Boginodi and In-charge,  BDO, Boginadi.  He

had received a public petition forwarded to him by the Project Director,

DRDA, Lakhimpur along with a copy of enquiry report  submitted by

SDO (Sadar),  Lakhimpur.  In  the public  petition allegation  was made

regarding non-completion of IAY house concerning the petitioners (Sri

Jiten Phukan and others). In the enquiry report also it was reflected that

some houses (under IAY) were in incomplete state at that time. As the

allotments  were  of  the  year  2008-09  but  the  IAY  houses  were  not
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completed even up to 2011 as per enquiry report,  so sensing some

misappropriation,  he  lodged  an  FIR  at  Boginodi  P.S  for  causing

enquiry.Ext-2 is the ejahar. Ext-3 is the forwarding letter. Ext-4 is the

photocopy of enquiry report. 

27. In his cross-examination, PW-10 has stated that  Ext-1 is dated

14.11.2011  and  it  was  filed  before  the  Deputy  Commissioner,

Lakhimpur on being forwarded by the Project Director,  DRDA. In the

photocopy of enquiry report, the date of signing the enquiry report is

mentioned  as  09.11.2011.  The  SDO(S),  North  Lakhimpur,  had  not

intimated  him  verbally  or  in  writing  about  any  misappropriation

regarding IAY houses. He had lodged the FIR based on the forwarding

letter  and  enquiry  report  and  public  petition.  He  cannot  recall  the

names of petitioners except that of Jiten Phukan. He had not visited the

spot where the concerned IAY houses were being constructed. He could

not recall on whose favour the IAY houses were allotted. An amount of

Rs. 27,500/- was sanction per unit of IAY houses. Only BPL family is

entitled to IAY house and if the BPL family does not have any land, the

land has to be first allotted by the Govt. in favour of the BPL family. The

ejahar lodged by him was not accompanied by any document showing

that the petitioners were of BPL families. The police had not asked him

to  accompany  them  to  the  spot  for  field  verification.  As  per  IAY

scheme,  the  G.P.  level  construction  committee  was  responsible  for

construction of IAY houses, for that period. During that time, the G.P.

Secretary and beneficiary group leader were the joint  signatories  to

operate  the  account  of  IAY  fund  received  from the  Block.  The  G.P.

President and any contractor were not the signatories to operate said

account and they had no financial responsibility. The beneficiaries are

entitled to choose the design, type and material of IAY house. Once the

design, type, material of IAY house is decided by a beneficiary after

consultation  with  the  G.P.  construction  committee  and  beneficiary

leader, the G.P. Secretary or the leader of beneficiaries cannot interfere

in the said decision later on.  He had not received any complaint in

writing  from  any  beneficiary  against  G.P.  Secretary  and  leader  of

beneficiary  in  between  the  years  2007  and  2011.  He  does  not
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remember who was the Junior Engineer at that point of time. For the

release of IAY fund from the concerned G.P. construction committee,

the  Junior  Engineer  has  to  submit  bills  and  vouchers.  He  was  not

supposed to operate the IAY found, in the capacity of B.D.O, which has

already been released to G.P. Construction Committee and operated by

them. 

28. PW-11 Sri  Biren  Baruah  deposed that  on 20.11.2011,  he  was

working  as  O/C  of  Boginadi  Police  Station.  On  14.11.2011  a  public

petition was filed before the Deputy Commissioner, Lakhimpur by Sri

Jiten Phukan, Sri Lajhar Bhengra, Sri Pitor Tani, Sri Simon Hangsha, Sri

Bulmun  Horo,  Sri  Uttam  Dutta,  Sri  Muhen  Bagh,  Sri  Kukhadhar

Duwarah, Sri Dilip Duwarah, Sri Dan Horo, Sri Osap Horo and Sri Juson

Chand Urya. The said public petition was accompanied by a copy of the

enquiry  report  of  SDO(S),  Lakhimpur.  The  Deputy  Commissioner

forwarded  the  said  public  petition  to  the  Project  Director,  DRDA,

Lakhimpur. The Project Director, DRDA, Lakhimpur forwarded the same

to the I/C Block Development Officer, Boginadi Development Block. The

I/C Block Development Officer, Boginadi Development Block forwarded

the same to the O/C Boginadi Police Station as an FIR. Accordingly, he

registered a case vide Boginadi Police Station Case No. 179/2011 u/s

406/409/34 of  the  IPC.  He  himself  took  up  the investigation of  this

case. During investigation he examined the informant and the public

petitioners  and recorded  their  statements.  He  went  to  the  place  of

construction of IAY houses i.e. Nagaon Pather and inspected the same

and prepared  a  sketch  map of  the same.  He went  to  the house of

beneficiary Sri Jiten Phukan and seized some construction materials of

his house, like 8 nos. of RCC posts, 12 pieces of Nahar wooden posts, 2

no. of Nahar posts of 8 feet and 2 pieces of Nahar posts of 12 feet from

his  house vide Ext-2.  He also  seized some documents produced by

Dipak Kr.  Gogoi,  Secretary of Na Kadam Gaon Panchayat,  such as 2

nos. of measurement book vide nos. 1890 and 211, a money receipt of

Rs. 1,500/- signed by Jiten Phukan, 25 nos. of photograph of IAY house

of Nagaon  Pather of 2007 and 2008 vide Ext-5. He also seized some

documents on being produced by Smti.  Annada Saikia,  J.E.  Boginadi
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Development  Block  vide  Ext-6.  He  found  incriminating  materials

against Sri Dipak Kr. Gogoi, Sri Bolin Tamuli, Sri Tepuram Hazarika and

Sri Rajib Dhandia during the investigation of the case. He searched for

them but he could not trace them out. Later on, they surrendered at

the  police  station  with  an  anticipatory  bail  order  from  the  Hon’ble

Gauhati High Court. Accordingly, after interrogating them, he enlarged

them on bail. After completion of investigation, he submitted charge-

sheet  u/s  406/409/34 of  the IPC  against  the above named accused

persons. During re-examination, PW-11 stated that he identified the 25

nos.  of  photographs  which  was  seized  by  him vide  Ext-5  on  being

produced  by  Sri  Dipak  Kr.  Gogoi,  Gaon  Panchayat  Secretary  of  Na-

Kadam  Gaon  Panchayat.  Material  Ext-12(1)  to  12(25)  are  the  said

photographs.  Material  Ext-13 and 14 are the measurement  books 2

nos. which were also seized from Sri Dipak Kr. Gogoi vide Ext-5. 

29. In his cross-examination, PW-11 has stated that he received the

FIR and registered the same on the same day by effecting a G.D. Entry

No. 401 dated 20.11.2011. In the FIR form, he showed the I/C, BDO as

the informant.  In the FIR form, the place of occurrence is shown as

Nagaon Pathar. The FIR form was filled up by him. He did not mention

the names of the public petitioners in the FIR form. In the forwarding of

the informant, there is overwriting on the typed date. He had received

the forwarding of the informant on 20.11.2011. The enquiry report of

the  SDO  was  a  photostat  copy.  As  per  enquiry  report,  SDO(S)  has

visited Nagaon Pathar and Jorhatia village on 18.10.2011. Out of the 12

persons  who  had  signed  the  public  petition,  the  IAY  houses  were

allotted in favour of Sri Petor Tani, Sri Lajha Bhengra, Sri Muhen Bagh,

Sri Jugadhar Duwarah, Sri Simon Hangsha and Sri Jiten Phukan. No IAY

houses were allotted in the names of remaining six signatories of the

public petition. He visited the place of occurrence on 21.11.2011 but

informant Khageswar Pegu had not accompanied him to the place of

occurrence. 

30. PW-11 further stated in his cross-examination that he had not

gone through the guidelines regarding allotment of IAY houses and also
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does not know what amount of money was allotted against each IAY

house. He expressed ignorance if an IAY house allottee must be from

BPL category. He does not know the norms/guidelines of drawing out

the allot amounts of IAY house. 

31. CW-1 Smti. Annana Saikia has deposed that she had heard that

the beneficiaries of IAY houses had filed this case claiming that the

accused persons did not construct their IAY houses. The I/O of this case

had  seized  as  many  as  11  (eleven)  documents  from  the  office  of

Boginodi Development Block pertaining to Na-Kadam Gaon Panchayat.

Ext-6 is the seizure list, Ext-6(2) is her signature. Material Ext-1 is the

letter  from  office  of  the  B.D.O,  Boginadi  Development  Block  No.

BDR/RD/IAY/G/2010-11/  dated  28.11.2011.  Material  Ext-2  is  the

photocopy of sanction order copy Vide No. BDB/IAY/113/2007-08 dated

19.03.2008. Material Ext-3 is the photocopy of sanction order copy Vide

No.BDB/IAY/114(pt)/2007-08  dated  20.12.2008.  Material  Ext-4  is  the

Bank advice letter issued to Branch Manager, UCO Bank, N.L Vide No.

BDB/IAY/120/2008-09 dated 21.01.2009. Material Ext-5 is Bank advice

letter  issued  to  the  Branch  Manager,  UCO  Bank,  N.L  Vide  No.

BDB/IAY/2008-09 dated 16.07.2009 and 09.07.2009. Material Ext-6 is

the list of IAY beneficiary under Boginadi Development Block for 2007-

2008 (State Share) of Na-Kadam Gaon Panchayat (SL. No. 1 to S.L. No.

26  and  SL.  No.  1  to  SL.  No.  16).  Material  Ext-7  is  the  list  of  IAY

beneficiary under Boginadi  Development Block for 2007-2008 (State

Share) of Na-Kadam Gaon Panchayat (SL. No. 1 to SL. No. 7). Material

Ext-8 is the list of IAY beneficiary under Boginadi Development Block

for  2007-2008  (Central  Share  2nd installment)  of  Na-Kadam  Gaon

Panchayat (SL. No. 1 to SL. No. 18).  Material Ext-9 is the list of IAY

beneficiary under Boginadi Development Block for 2007-2008 of Na-

Kadam Gaon Panchayat (SL. No. 1 to SL. No. 26) issued from Project

Director,  DRDA, Lakhimpur. Material Ext-10 is the IAY beneficiary list

under  Boginadi  Development  Block  for  2008-2009  3rd installment

additional Central Share of Na-Kadam Gaon Panchayat (SL. No. 1 to SL.

No. 23) and Material Ext-11 is the IAY beneficiary list under Boginadi

Development Block for 2008-2009 of Na-Kadam Gaon Panchayat (SL.
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No. 1 to SL. No. 27 ) (Page 1 and Page 2). She has further deposed that

the group leader and Secretary of Gaon Panchayat cannot withdraw the

entire amount at a time, but in installments. They can withdraw the 2nd

installments  only  if  the work  to the extent  of  the money of  the 1st

installment  is  completed.  The  accusation  was  brought  against  the

accused persons as the construction of IAY houses was not completed

at that point of time.  

32. In  her  cross-examination,  CW-1  has  stated  that  she  took  the

charge  of  Na-Kadam  Gaon  Panchayat  under  Boginadi  Development

Block on 19.08.2011. She has reiterated the fact that IAY houses are

allotted to persons of Below Poverty Line (BPL). Landless BPL person

may also be allotted IAY houses provided the government allots land to

him.  If  the  government  does  not  allot  land  to  him,  he  will  not  be

allotted IAY house. At that time, when she was in charge of Na-Kadam

Gaon Panchayat, an amount of Rs. 38,000/- was sanctioned for each

IAY houses. As per rule, from out of the beneficiaries of IAY houses, a

group leader is chosen. Bank Accounts are opened with joint signature

of  Gaon Panchayat  Secretary  and beneficiaries’  group leader.  Those

two  persons  can  only  withdraw  money  from  the  Bank  under  joint

signatures.  Apart  from  those  two  persons,  no  other  person  can

withdraw the money. The President of Gaon Panchayat has no role on

any matter other than selecting the list of beneficiaries. Suppliers and

Contractors do not have any role to play in IAY houses. The function of

Junior Engineer in connection with IAY houses is to inspect and find out

as to whether the IAY houses are constructed as per estimate. She had

visited the IAY houses for inspection. She had visited the IAY house of

Jiten Phukan. She does not remember who had accompanied her while

visiting the house of Jiten Phukan. She had visited the IAY house of Jiten

Phukan on 25th or 26th November 2011. She does not know whether

Jiten  Phukan  had land  in  his  name or  not.  The  beneficiaries  of  IAY

houses may construct IAY house as per their choice. As per rule, after

the  beneficiaries’  group  leader  and  Gaon  Panchayat  Secretary

withdraw the money from Bank under their joint signatures, they must

disburse the amounts to respective beneficiaries of IAY houses. Some
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beneficiaries,  instead of constructing IAY house with those amounts,

spent the money for other purposes. There are many instances of such

activities on the part of beneficiaries’ of IAY houses. The beneficiaries

may also authorize the beneficiaries’ group leader and Gaon Panchayat

Secretary to purchase raw materials for construction of IAY houses for

the beneficiaries.  There are a few instances where the beneficiaries

even sellout the raw materials provided to them. The I/O had seized

the  aforesaid  documents  from  the  office  of  Boginadi  Development

Block. Material Ext-1 to Material Ext-11 are of photocopies. As per rule,

the bills of IAY houses are prepared by the Junior Engineer.

APPRECIATION OF EVIDENCE

33. Before proceeding with the appreciation of evidence discussed

so far, it is apt to have a look at the scheme of IAY house allotment and

distribution.  CW-1  Annada  Saikia,  the  then  Junior  Engineer  of  the

Boginadi  Development Block and PW-10 informant Khageswar pegu,

the then I/C B.D.O, Boginadi have averred corroborating each other on

the scheme of IAY as follows. To be eligible for getting house under IAY

scheme the beneficiary should be from BPL category and must have

land in his/her name and if no such land is available, the government

should  provide  the  land  to  the  beneficiary  and  only  then  the

beneficiary become eligible for government land. For monitoring the

execution  of  the  scheme  a  Gaon  Panchayat  Level  Construction

Committee  is  formed.  From  among  the  beneficiaries  a  Beneficiary

Group Leader is chosen who along with co-signatory Secretary, Gram

Panchayat operates the Bank Account in which fund for IAY house is

received from the Development Block. Except Beneficiary Group Leader

and Secretary of the Gram Panchayat no other person is authorised to

operate the account, not even the President of the Gram Panchayat or

the Contractor.  For release of the IAY Fund from the concerned G.P.

Level  Construction  Committee,  the  Junior  Engineer  to  furnish  the

relevant  Bills  and  vouchers.  After  withdrawal  of  the  fund,  the

Beneficiary Group Leader and the Secretary, GP to disburse the amount

to  the  concerned  beneficiary  for  meeting  the  expenses.  The
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beneficiaries  are  entitled  to  chose  the  design,  type  and  material

required for the construction of the house in consultation with the G.P.

Construction Committee and Beneficiary Group Leader.

34. Now  coming  to  the  specific  allegation  against  the  accused

persons.  Accused  persons  are  charged  with  the  accusation  of

misappropriation of the fund of 12 IAY houses for their own use.

35. The  Ext.1  FIR  was  filed  by  12  persons  claiming  to  be  the

beneficiaries  of  IAY  house,  but  the  Ext.4  Inquiry  Report  has  found

anomalies in the construction of the IAY House of only Jiten Phukan,

Mohan Bagh and Sri Luice Kandulana. Besides them, Mrs. Dayamoni

Horo, Sri Himon Hansa, Mrs. Rupali Bengra, Sri Pitar Tani, Sri Jugadhar

Duara, and Sri Johan Hansa have also complained before Inquiry Officer

about the non-construction of the IAY house properly. 

36. PW-1 Sri Jiten Phukan, one of the prime informant of this case

has stated in evidence that in the name of house under IAY, he got only

five  pillars  and  accused  Dipak  Kr.  Gogoi,  Panchayat  Secretary  has

asked him to take Rs. 1500/- for the construction of the said home. But

in cross-examination,  he has admitted to have been residing in the

land owned by his father-in-law. In other words,  the land where the

construction was going on for the IAY house allotted to informant Jiten

Phukan was not owned by him. PW-2 Dilip Duwara who is the brother-

in-law of informant Jiten Phukan has corroborated this fact that Jiten

Phukan was not constructing the IAY house in his own land. He has

further averred in evidence that informant Jiten Phukan was given all

the materials for construction of the IAY house but it was he who did

not allow to construct the same. In other words, the claim of PW-1 Jiten

Phukan is weak as it reveals in evidence that it was he who was not

getting the IAY house constructed in his own land and he was himself

not constructing the IAY house despite receipt of all the materials. 

37. PW-3  Mohan  Bagh  whose  name  figured  in  the  Ext.4  Inquiry

Report has admitted in evidence that after the Inquiry his house was

constructed but he did not inform this fact to the Authorities.
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38. PW-9 Jugadhar Duwara is another beneficiary and according to

him although IAY houses were allotted to him but the construction work

remained  half-done.  He  only  put  signature  in  the  Ext.2  and  Ext.3

Seizure  Lists  when police  seized  wood and cement  pillars  from the

house of informant Jiten Phukan (PW-1).

39. PW-9 Pitar Tani is of the same opinion that despite allotment of

the  house  under  IAY  scheme he  has  not  got  it  as  such  he  lodged

complaint before the Deputy Commissioner. PW-8 Simon Hangs have

stated in evidence that he has got the house and so also other persons.

Co-informant PW-4 Dan Horo, although stated to have not received the

IAY house, but in cross-examination he has admitted that the cause of

filing of the complaint was for non-inclusion of his name in the list of

IAY beneficiaries. Co-informant PW-5 has stated to have not received

the allotted IAY house. PW-6 Kelmen Horo adduced in evidence that

accused persons supplied him six concrete posts  and some wooden

planks  but  due  to  non-construction  of  the  house  these  articles  got

damaged. He was assured of a house with half-wall, doors and windows

but instead he was given two bamboo fencing walls. In the case of co-

informant PW-7 Lazhar Bhengra although his house was constructed

with  pillars  with  C.I.  Sheet  roof  but  he  was  not  provided  with  side

pillars. Since, their houses were not constructed properly as such he

lodged the complaint before the Deputy Commissioner.  On perusing

the Material Ext.1 to 11, it has noticed that of the PWs, only the name

of  PW-1 Jiten Phukan, PW-7 Lajhar Bhengra, Sri Siman Hangs (PW-8) Sri

Pitor Tani (PW-9) are found in the list of IAY beneficiaries for the year

2007-2008. So, it appears that the locus standi of other PWs to file this

case is doubtful. 

41. The above deposition have depicted a scenario where despite

getting IAY  house allotment,  the construction  of  the house was  not

done properly. But nowhere the reason for such under-construction has

been clearly established by the prosecution. As has been mentioned

above  that,  the  construction  of  the  house  under  IAY  scheme  is

monitored  by  a  G.P.  Level  Construction  Committee  and  it  is  the

Beneficiary  Group  Leader  and  the  G.P.  Secretary  who  operates  the
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Bank Account from which the fund is disbursed to the beneficiary upon

getting  Bills  and  Vouchers  from  the  Junior  Engineer.  So,  if  any

misappropriation of fund is occurred it will require the connivance of

G.P.  Secretary,  Beneficiary Group Leader and Junior Engineer and to

some  extent  Beneficiary  as  because  he  is  also  given  fund  for

construction of the house. But the I/O PW-11 Biren Baruah has given

pathetic answer that he is not aware about the norms/ guidelines for

withdrawing of allotted amount of IAY houses. He is also not aware how

much  amount  of  money  was  allotted  against  each  IAY  house;  and

whose  signatures  are  required  for  drawing  out  allotted  fund  of  IAY

house. The police investigation is totally silent on three crucial points

namely  how  much  fund  was  allotted  for  IAY  house  of  each

beneficiaries/ informant’s; whether those amount had been withdrawn

by the G.P. Construction Committee; and if the amount was disbursed

to  the  beneficiaries  after  getting  required  vouchers/  Bills  from  the

Junior Engineer concerned. In the entire scheme there is scope that the

amount is disbursed to the beneficiary but the latter had misused it or

the  amount  has  not  been  disbursed  to  the  beneficiary  at  all  and

embezzled by the G.P. Secretary and Beneficiary Group Leader getting

fake bills from the Junior Engineer, because it is incumbent upon the

Junior Engineer to produce the Bills. There may be another scenario like

not  receiving  at  all  the  required  fund  from  the  Government  or  a

technical  glitz  as  has  happened  with  PW-1  Jiten  Phukan  who  was

seeking IAY house in his name but in the land of his father-in-law which

is against the norm. However, if for argument sake it is accepted that

accused  persons  had  misappropriated  the  funds  allotted  for  12

informant  IAY  Beneficiaries,  then  also  the  modus-operandi  of  that

misappropriation is not established by the prosecution. The prosecution

has also not established that accused Dipak Gogoi, G.P. Secretary and

Sri  Tepuram Hazarika,  Beneficiary Group Leader have withdrawn the

allotted fund of the beneficiaries and not handed it over to them, but

the prosecution has failed miserably to establish these links. Moreover,

Material Ext.5 and 4 do not disclose that fund was at all credited in the

accounts of the PW-1,  7, 8 and 9 (whose name surfaced in the IAY

beneficiaries list) and the investigation is silent where the sanctioned
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fund has been parked and whether that fund was withdrawn by the G.P.

Construction  Committee.  Pithily  put,  the  prosecution  has  miserably

failed to prove that the fund allotted for the construction of the houses

of IAY beneficiaries has been misappropriated by the accused persons

and as such I am of the irrefragable opinion that prosecution case is

collapsed because of the shaky evidence and defective investigation

and as such the offence under section 406/409/34 IPC has not been

proved by the prosecution against the accused persons.  

O R D E R

40. In the result of the above discussion, I hereby acquit accused Sri

Dipak Kumar Gogoi and Sri Balin Tamuli from the charge under section

409/34 IPC and accused Sri Rajib Dhandia and Sri Tepuram Hazarika

from the charge under section 406/34 IPC and as such they are set

liberty forthwith. Considering the material on evidence, I hereby extend

their bail-bonds for a further period of 6(six) months. 

41. Seized documents be returned to the concerning office with an

undertaking to produce it as and when called for.

42. The judgment  is  delivered  and operative part  of  the same is

pronounced in the open court on this 26th day of March, 2019. 

         (Shri Narayan Kuri)
          Chief Judicial Magistrate,   
                                                                 Lakhimpur, North Lakhimpur          

Dictated & corrected by me-  

 

  (Shri Narayan Kuri)  
 Chief Judicial Magistrate, 
Lakhimpur, North Lakhimpur

Contd. ………….. Appendix
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A  P  P  E  N  D  I  X

LIST OF THE PROSECUTION WITNESSES
Sri Jiten Phukan (PW-1)

Sri Dilip Duwarah (PW-2)

Sri Mohan Bagh (PW-3)

Sri Dan Horo (PW-4)

Sri Asraf Horo (PW-5)

Sri Kelmen Horo (PW-6)

Sri Lazhar Bhengra (PW-7)

Sri Siman Hangs (PW-8)

Sri Jugadhar Duwarah (PW-9)

Sri Pitor Tani (PW-9)

Sri Khageswar Pegu (PW-10) 

SI Biren Baruah (PW-11)

LIST OF THE PROSECUTION EXHIBITS
Public Petition (Ext-1)

Seizure list (Ext-2)

Ejahar (Ext-2)

Zimma nama (Ext-3)

Forwarding of Public Petition (Ext-3)

Photo copy of enquiry report (Ext-4)

Seizure list (Ext-5)

Seizure list (Ext-6)

Sketch map (Ext-7)

Charge sheet (Ext-8)

LIST OF MATERIAL EXHIBITS

Material  Ext-1  is  the  letter  from  office  of  the  B.D.O,  Boginadi

Development Block No. BDR/RD/IAY/G/2010-11/ dated 28.11.2011

Material  Ext-2  is  the  photocopy  of  sanction  order  copy  Vide  No.

BDB/IAY/113/2007-08 dated 19.03.2008

Material  Ext-3  is  the  photocopy  of  sanction  order  copy  Vide

No.BDB/IAY/114(pt)/2007-08 dated 20.12.2008 
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Material Ext-4 is the Bank advice letter issued to Branch Manager, UCO

Bank, N.L Vide No. BDB/IAY/120/2008-09 dated 21.01.2009

Material Ext-5 is Bank advice letter issued to the Branch Manager, UCO

Bank, N.L Vide No. BDB/IAY/2008-09 dated 16.07.2009 and 09.07.2009

Material Ext-6 is the list of IAY beneficiary under Boginadi Development

Block for 2007-2008 (State Share) of Na-Kadam Gaon Panchayat (SL.

No. 1 to S.L. No. 26 and SL. No. 1 to SL. No. 16)

Material Ext-7 is the list of IAY beneficiary under Boginadi Development

Block for 2007-2008 (State Share) of Na-Kadam Gaon Panchayat (SL.

No. 1 to SL. No. 7). Material Ext-8 is the list of IAY beneficiary under

Boginadi  Development  Block  for  2007-2008  (Central  Share  2nd

installment) of Na-Kadam Gaon Panchayat (SL. No. 1 to SL. No. 18)

Material Ext-9 is the list of IAY beneficiary under Boginadi Development

Block for 2007-2008 of Na-Kadam Gaon Panchayat (SL. No. 1 to SL. No.

26) issued from Project Director, DRDA, Lakhimpur

Material Ext-10 is the IAY beneficiary list under Boginadi Development

Block  for  2008-2009  3rd installment  additional  Central  Share  of  Na-

Kadam Gaon Panchayat (SL. No. 1 to SL. No. 23) 

Material Ext-11 is the IAY beneficiary list under Boginadi Development

Block for 2008-2009 of Na-Kadam Gaon Panchayat (SL. No. 1 to SL. No.

27 ) (Page 1 and Page 2)

Material Ext-12(1) to 12(25) are the photographs

Material Ext-13 and 14 are the measurement books

LIST OF THE COURT WITNESS

Smti. Annada Saikia (CW-1)

LIST OF THE DEFENCE WITNESSES

Nil

LIST OF THE DEFENCE EXHIBITS
Nil    

                   (Shri Narayan Kuri)
                 Chief Judicial Magistrate,

                Lakhimpur, North Lakhimpur

Transcribed & typed by-
Sri Narayan Chetri, Stenographer
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