
G.R. 2501/2014

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, LAKHIMPUR,

NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam.

G.R. 2501/2014
U/s 341/325 IPC

State of Assam
      -Vs-
Sri Gagan Gogoi
S/O: Lt. Numal Gogoi
R/O: Jalukata, Santipur, 
P/S: Narayanpur
District: Lakhimpur, Assam

                                                    ………Accused person

Date of framing charge : 18.05.2015

Dates of recording evidence : 18.06.2015, 29.09.2015, 

  09.05.2016, 18.07.2016,     

  06.08.2018

Date of examination u/s 313, Cr.P.C. : 14.12.2018

Date of argument : 11.03.2019

Date of judgment : 30.03.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Babul Gogoi, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The  factual  matrix  of  the  prosecution  is  that  on  14.12.2014

informant  Sri  Keshab Konwar  lodged an FIR  with  the Officer-in-charge,

Narayanpur Police Station alleging that at about 8:20 AM, on 13.12.2014

while he was returning to his house after  cremating a person of  their

village,  on  the  way,  accused  Sri  Gagan  Gogoi  without  any  reason

restrained him and assaulted him with 'lathi'  as  a result  he sustained
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grievous  injuries  on  the  frontside  and  backside  of  his  head  and  the

accused person feld away from the place of scene. Hence, the case. 

2. The Officer-in-charge of Narayanpur Police Station, on receipt of the

ejahar, registered a case vide Narayanpur P.S. Case No. 182/2014 under

section 341/325 of the Indian Penal Code and got the investigation into

the  case  commenced.  The  investigating  officer,  after  completing  the

investigation,  submitted  charge-sheet  under  section  341/325  of  the

Indian Penal Code against accused person Sri Gagan Gogoi to stand trial

in the Court. 

3. On receipt of the charge-sheet,  cognizance of the offence under

section 341/325 of the Indian Penal Code was taken as per section 190(1)

(b), Cr.P.C. The accused person entered his appearance before this Court

after  receiving  the  summons.  Copies  were  furnished  to  the  accused

person as per provision contained in section 207, Cr.P.C. Considering the

material  on record  and upon hearing the learned lawyers  of  both the

sides charge has been framed under section 341/325 of the Indian penal

Code. The particular of charge when being read over and explained the

accused person he pleaded not guilty and claimed to be tried.

Points for determination

4. The points which are required to be determined for a just decision

of this case are as follows:

(a)  Whether the accused,  at  about 8:20 AM, on 13.12.2014, at  village

Jaluk  Kata  under  Narayanpur  Police  Station,  wrongfully  restrained  Sri

Keshab Konwar, and thereby committed an offence punishable u/s 341 of

the Indian Penal Code ?

(b) Whether the accused,  at about 8:20 AM, on 13.12.2014, at  village

Jaluk Kata under Narayanpur Police Station, voluntarily caused grievous

hurt  to  Sri  Keshab  Knowar  with  a  'lathi',  and  thereby  committed  an

offence punishable under section 325 of the Indian Penal Code ?
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5. During  the  trial  the  Prosecution  side  could  examine  6  (six)

witnesses namely  Sri Keshab Konwar (PW-1), Smti. Tokheswari Konwar

(PW-2),  Sri  Dipankar  Saikia  (PW-3),  Smti.  Labanya  Konwar  (PW-4),  Sri

Jugen Saikia (PW-5) and Dr. Sailendra Kr. Kalita (PW-6). The prosecution

has also exhibited 4 (four) documents (Shown in the Annexure appended

below).  The  defence  has  cross-examined  prosecution  witnesses  and

thereafter all the incriminating materials appeared in the evidence of the

prosecution  witnesses  against  the  accused  person  was  put  to  his

explanation under section 313, Cr.P.C. The defence plea was in completed

denial. I have heard the Argument of both sides and also gone through

the  written  argument  submitted  by  the  learned  Defence  Counsel  and

thereupon come to the following finding:  

DISCUSSION, DECISION AND REASONS THEREOF:

6. The facts  that  required to be appreciated for  the adjudging the

points for determination is common as such for the sake of convenience

both the points are taken together for appreciation.

7. Let me begin the discussion by analysing the evidence of doctor

PW-6 Dr.  Sailendra Kr.  Kalita,  who examined victim Keshab Konwar  on

13.12.2014 at the Dhalpur CHC. In his deposition PW-6 has stated that he

examined Sri  Keshab Konwar and found grievous injuries in his person

caused by blunt weapon. Ext-4 is the Injury Report. He clarified in cross-

examination to have not mentioned in Ext-4 Injury Report on which part

the injury was sustained; the age of the injury; the history of the injury;

the time of examination and the presence of police requisition. 

8. The averment of the PW-4 Dr. Sailendra Kr. Kalita has established

that on 13.12.2014 Keshab Konwar had grievous injuries in his person.

Now, let me delve upon the fact as to how Keshab Konwar had sustained

those injuries and if accused had any role in causing those injuries.

9. PW-1 Sri Keshab Konwar is the informant-cum-victim in this case

and according to him at about 7 PM on the night of the occurrence he was

returning home after cremating some one and as soon as he reached in
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front of the house of accused Gagan Gogoi at that time the latter hit his

head from behind with a bamboo stick of one and a half cubit length; that

when he turned around, accused again hit him with the stick in the left

ear; that thereupon he fell down when accused hit him with on the back.

Due  to  the  assault  side  of  his  head  got  cracked  and  it  bled.  He

immediately rushed to the Narayanpur police station and wherefrom the

police had sent him to doctor for treatment. On the following day at about

9 AM, he lodged Ext.1 FIR.  In cross-examination, PW-1 has clarified to

have seen the accused as it was a full-moon night but he could not name

the persons who were present at the place of the occurrence as because

after being hit in the head he had difficulty in recognizing. He has further

stated that at the time of the occurrence he was alone as because his

companions had gone to other directions. He admitted to have not told

the police that accused hit him in the head with a bamboo stick and when

he had turned around accused hit him on the side of the shoulder; that

upon his falling accused hit him on the back.

10. PW-2 Smti Takheswari Konwar is an eye-witness of the occurrence.

She has stated that at about 8 PM on the night of the occurrence she had

gone to check if her son had shut their shop located in front of her house;

that  at  that  time  victim  Keshab  Konwar  had  been  returning  from the

cremation ground when accused Gagan Gogoi  assaulted him on the head

near the ear and on the back; that she had seen the occurrence as it was

full-moon night. She went near Keshab Konwar and had seen injuries in

the head and back. Thereafter Keshab Konwar had been taken to Dhalpur

for treatment.

11. PW-3 Sri  Dipankar Saikia has expressed his ignorance about the

occurrence. 

12. PW-4 Smti Labanya Konwar is the wife of informant Keshab Konwar.

According to her at the time of the occurrence her husband had been

returning home after cremating someone when she heard a hullah near

the house of accused Gagan Gogoi and as such she had come out of the

house and saw accused Gagan Gogoi had come out of the house and
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assaulted in the back of head of Keshab Konwar with a bamboo stick. She

has further stated that accused had hit the head of her husband with the

same stick from the front side. When she came to separate her husband,

the  accused  had  also  pushed  her  aside.  Her  husband,  had  sustained

injuries in the head.  

13. PW-5 ASI (Retd) Jugen Saikia is  the I/O of  this case and he has

stated in evidence that on 14.12.14 on being entrusted with the charge of

investigation  he  visited  the  place  of  the  occurrence,  recorded  the

statement of witnesses and drew up the sketch-map of the place of the

occurrence.  Ext.2  is  the  Sketch-map  of  the  place  of  the  occurrence.

According to him on 13.12.2014 injured Keshab Konwar (PW-1) himself

had  gone to  the  hospital  for  treatment   and  on the following  day he

lodged the  FIR.  He has  further  stated  that  accused  Gagan Gogoi  had

himself surrendered at the police station for which he released him on bail

as it is a bailable offence. 

14. He  clarified  in  cross-examination  that  at  the  time  of  medical

examination of victim there was no police requisition but on the following

day he had sent police requisition. He has stated that since he had nerve

ailment as such the statement of the witnesses were recorded by one

SPO namely Nabajit Bora on being dictated by him as per the version of

witnesses. 

APPRECIATION OF EVIDENCE

15. Let me now get down to the brass-tack of the discussion. In the

Ext.1  FIR  informant-cum-victim  PW-1  Keshab  Konwar  has  alleged  that

accused had accosted him on the road and assaulted him randomly with

a stick  on  the  front  and back  of  head causing  serious  injuries.  In  his

evidence  before  the  Court,  PW-1  Keshab  Konwar,  the  victim-cum-

informant in this case,  has reiterated the above fact of FIR but explaining

that at the first accused Gagan Gogoi had assaulted in the back of head,

and when he turned around accused gave another blow on the left ear

and  thereafter  he  fell  down  when  accused  hit  him  in  the  back.  He
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deposed cogently  the fact that he saw accused hitting him as it was a

full-moon night.  This  fact  is  fully  corroborated  by another  eye-witness

namely PW-2 Smti Takheswari  Konwar. PW-4 Smti Labanya Konwar, the

wife of victim has also seen the occurrence and have deposed concurring

the facts deposed by her husband (PW-1). 

16. Ld. Defence Counsel has in his written argument has pointed out

the following lacunas in prosecution case:

a) I/O did not get the medical examination of the victim done under

police requisition although the latter had stated that it was police

who had sent him for medical examination.

b) Medical evidence do not support the prosecution case.

c) PWs  do  not  corroborate  the  story  of  the  victim  and  there  are

contradiction in the version of PW-2 and 3 as much as it is given

before the police and before the Court.

17. I am in agreement substantially to the arguments put forward by

the Ld. Defence counsel, but it need to be checked if those contradictions

are material or not. 

18. PW-1 Keshab Konwar in his deposition has stated to have gone to

the police station at first and therefrom the police sent him for medical

examination. But, according to the PW-5 I/O it was victim himself who had

gone for medical examination on the night of the occurrence and on the

following day he had lodged the FIR. Further, there seems no effort on the

part of the I/O to recover the weapon of assault i.e the stick in the instant

case. The PW-6 Dr. S.K. Kalita has submitted Ext.4 Injury Report where the

place of injury and description of injury is lacking. 

19. Further, PW-4 Labanya Konwar has claimed to have witnessed the

occurrence and had tried to rescue her husband where she was allegedly

pushed aside by accused. According to the Ld. Defence counsel the facts

told by PW-1,2 and 4 in the court was not told to the I/O by them and as
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such  these  are  material  contradiction.  I  have  perused the  versions  of

these PWs as told to the police, but it appears that all these PWs although

not  have  stated  in  exact  terms  as  stated  in  their  deposition  but  the

factum of their versions are in similar line and as such I humbly disagree

with the argument of the Ld. Defence Counsel that the versions of PW-1,2

and 4 are not corroborative to each other.

20. The Ext.4 Injury Report except mentioning the nature of the injury

as grievous and caused by blunt weapon are totally silent on other critical

areas like description of injury, the part of the body where it caused, age

of the injury etc. But victim PW-1 Keshab Konwar, and eye-witness PW-2

Smti  Takheswari  Konwar  and  PW-4  Smti  Labanya  Konwar  have  fully

supported the version of each other that accused had assaulted on the

head of Keshab Konwar with bamboo stick. It is apparent that there is

omission on the description of injuries in Ext.4 Injury Report but on the

other hand, the PWs have deposed cogently about the assault caused to

victim by accused Gogon Gogoi, and there is not an iota of material to

disbelieve their version. The Hon’ble Gauhati High Court in Jainal Uddin

@ Abedin vs State of Tripura (2009) 3 GLT 462 has explained the

importance of medical evidence of doctors as follows :”33…… in view

of the judgment of Apex Court in the case of Ranjit Hazarika vs State of

Assam [(1998)8 SCC 635] and in the case of State of H.P. vs Lekh Raj and

another [(2000)1 SCC 247] it can be said that medical evidence of a

doctor  is  nothing but  an  adjective  evidence in  support  of  the

injury caused even if such evidence is contrary with the evidence

of the prosecutrix, then also order of conviction can be recorded

relying upon the evidence of the prosecutrix alone subject to the

condition that the same is reliable as ocular evidence get much

more weight than the medical evidence i.e. the adjective evidence

which is only the opinion….”

21. The above decision of the Hon’ble Gauhati High Court is luminous

of the fact that if the ocular evidence is cogent, convincing and untainted

then also conviction of accused can be based, even if medical evidence of

doctor  runs  contrary  to  what  ocular  evidence  deposed  as  because
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medical evidence is only based on opinion and it is ocular evidence that

gets more weight than medical evidence. So, in the instant case despite

an ambiguous Injury Report, I  am convinced with the version of victim

and eye-witness  that  accused  assaulted  victim Keshab Konwar  on  the

head.

22. Now coming to the defence argument that victim Keshab Konwar

did  not  go to  the  police  and the police  did  not  get  him examined in

hospital on 13.12.2014. It is indeed a fact that PW-5 I/O has stated in

evidence that victim Keshab Konwar himself went to the medical and got

himself  examined.  PW-1  victim  Keshab  Konwar  also  did  not  aver  in

evidence that he was given treatment under police requisition, but has

stated that police sent him to doctor for treatment. Thus defence side has

not raised any question on point regarding going of victim at the police

station after the occurrence on 13.12.2014 and as such whether victim

was examined under police requisition or not, is immaterial in the instant

case. Although, it is clear that both the I/O and M/O has not performed

their  duty with  due diligence,  but  given the corroborative  evidence of

material witnesses, can this Court bury these cogent material in the alter

of defective police investigation and injury report.  

23. The Hon’ble Supreme Court of India in Krishna Mochi and others

vs State of Bihar (2002) 6 SCC 81 has cautioned the Courts by laying

the following observation as to how to proceed with the cases of insincere

approach  of  prosecuting  agencies.  “31…..  It  is  most  unfortunate  that

expert  witnesses  and  the  investigating  agencies  and  other  agencies

which have an important role to lay are also not immune from decline of

values in public life. Their evidence sometimes becomes doubtful because

they do not act sincerely, take everything in a casual manner and are not

able to devote proper attention and time.”

 “32. Thus in criminal trial a prosecutor is faced with so many odds.

The Court while appreciating the evidence should not lose sight of these

realities of life and cannot afford to take an unrealistic approach by sitting

in an ivory tower… It is very easy to pass an order of acquittal on the
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basis  of  minor  point  raised in the case  by a short  judgment so  as to

achieve  the  yardstick  of  disposal.  Some discrepancies  is  bound to  be

there in each and every case which should not weigh with the court so

long  it  materially  affect  the  prosecution  case.  In  case  discrepancies

pointed out are in the realm of pebbles, the court should tread upon it,

but if the same are boulders, the court should not make an attempt to

jump over the same. ….. Now the maxim “let hundred guilty persons be

acquitted but not a single innocent be convicted” is in practice, changing

the world over and courts have been compelled to accept that “society

suffers  by  wrong  convictions  and  it  equally  suffers  by  wrong

acquittals……. So it is a solemn duty of the courts, within permissible limit

to  find the  truth.  It  means,  on  one hand no innocent  man should  be

punished but on the other hand to see no person committing an offence

should get scot free. If in spite of such effort suspicion is not dissolved, it

remains writ at large, benefit of doubt has to be credited to the accused.”

24. So, the Apex Court has cautioned the subordinate courts not to get

swayed by any sort of defectiveness in investigation or discrepancies until

and unless the discrepancies and defectiveness is so grave that despite

taking resort to the materials on record the suspicion on the prosecution

case does not get dissolved fully and only in those cases benefit of doubt

to be given to the accused. In the instant case, it has established that

that  it  was  accused  Gogon  Gogoi  who  had  assaulted  victim  Keshab

Konwar  with  a  bamboo  stick  on  the  head  and  as  such  contradiction

regarding non-seizure of weapon of assault, non-description of injuries in

the Injury Report, non-recording of the statement of the witness by the I/O

on his own hand and non-sending of the victim for medical examination

on police requisition, in my conclusive opinion is just pebble as per the

analogy drawn by the Hon’ble Supreme Court in the above decision and

this Court can safely tread upon these pebbles to provide justice to the

victim. 

25. Although Ext. 4 Injury Report states that the injury is grievous but

as  reflected  from  the  evidence  of  PW-1  Keshab  Konwar  that  he  had

attended the police station on the following day of the occurrence i.e. on
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14.12.2014. Moreover,  there exists nothing on record to conclude that

victim had suffered the injury of the gravity as mentioned in Sec.320 IPC

and  so,  I  refrain  from  drawing  the  conclusion  that  victim’s  injury  is

grievous for lack of evidence to buttress this claim. But since the assault

was meted out with a stick and on the head and that too without any

provocation  from  the  victim  as  such  I  can  safely  conclude  that  the

ingredient as surfaced in evidence can couch the offence under section

323 IPC. So, I am of the irrefragable conclusion that the prosecution has

able to prove its case beyond all reasonable doubt under section 323 IPC

against accused and as such point No.2 is decided in affirmative in favour

of the prosecution and as such accused Gagan Gogoi stands convicted

under section 323 IPC.

26. The materials on records reflexive of the fact that accused had hit

the victim from behind and as such by this act he had prevented the

movement of victim towards his house and instead victim’s journey had

been compelled to  divert  towards  hospital  and police  station  from his

actual destination i.e. home. The modus operandi of the assault and the

part of the body where the assault has been made is reflexive of the fact

that accused had voluntarily done this and by this act he has prevented

the  victim’s  right  to  proceed  in  a  particular  direction.  Thus,  I  am

convinced of the fact that prosecution has been able to establish the guilt

of the accused under section 341 of the IPC against the accused and as

such point No.1 is decided in affirmative in favour of the prosecution and

accordingly accused Gagan Gogoi stands convicted of the charge under

section 341 IPC.

RELEASE OF ACCUSED ON PROBATION:

27. The victim is a senior citizen aged about 70 years and accused is

below half of his age. Convict Gagan Gogoi has deliberately hit the victim

in his head and considering the age of the victim it  is  perhaps divine

providence, that he did not get life threatening injuries. If the convict is

given probation  for  such a fiendish act  it  will  undermine the societies

respect  towards  senior  citizens  and  will  be  a  collective  failure  of  the
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society in which this Court is also a part in upholding senior citizen’s right.

In view of the above, I am inclined not to extend the benefit of section 3

or 4 of the Probation of Offenders Act, 1958 to the convict.

SENTENCE HEARING: 

28. Convict Gagan Gogoi is heard on the point of sentence where he

has stated that

. So, he asks for forgiveness from the case reiterating his innocence in

this case.

29. I have given anxious consideration to the grounds on which he beg

leniency  in  his  sentence  and  also  heard  Ld.  Addl.  P.P.  as  well  as  Ld.

Defence Counsel. Considering the gravity of the offence and other factual

circumstances regarding the offence as well as the socio-economic and

family background of the convict, I hereby order the following sentence

for the convict.

      O R D E R

30. In  view of  the  above  discussion,  I  hereby  convict  Gagan  Gogoi

under  section  341/323  of  the  Indian  Penal  Code.  He  is  sentenced  to

undergo simple imprisonment for 1(one) month under section 341 of the

Indian Penal Code and to pay a fine of Rs. 500/- (Rupees five hundred

only), in default of payment of fine he shall suffer simple imprisonment

for a further period of 15(fifteen) days. He is also sentenced to undergo

rigorous imprisonment for a  period of 6(six) months under section 323  of

the  Indian  Penal  Code  and  to  pay  a  fine  of  Rs.  1000/-  (Rupees  one

thousand only) and in default of payment of fine he shall suffer simple

imprisonment for a further period of 1(one) month. Both the sentence

shall run concurrently. The period of detention already undergone by the

accused  shall  be  set  off.  The amount  of  fine,  if  so  realised,  from the

convict shall be paid in full to Victim Sri Keshab Konwar as compensation

under section 357 Cr.P.C. 
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31. Convict shall be taken into custody at once. Furnish a copy of the

judgment free of cost to convict Sri Keshab Konwar.

32. Given under my hand and the seal of this Court on this the 30 th day

of March, 2019.

           (Shri Narayan Kuri)

Dictated & corrected by me- Chief Judicial  Magistrate,   

                 Lakhimpur, North Lakhimpur

   (Shri Narayan Kuri)  

  Chief Judicial Magistrate, 

Lakhimpur, North Lakhimpur

Contd…..Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Keshab Konwar (PW-1)

Smti. Tokheswari Konwar (PW-2)

Sri Dipankar Saikia (PW-3)

Smti. Labanya Konwar (PW-4)

Sri Jugen Saikia (PW-5) 

Dr. Sailendra Kr. Kalita (PW-6)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Sketch map (Ext-2)

Charge sheet (Ext-3)

Medical Report (Ext-4)

WITNESSES FROM THE DEFENCE SIDE

Nil 

DEFENCE EXHIBITS

Nil    

                              (Shri Narayan Kuri)

                            Chief Judicial Magistrate,

                                                                               Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Narayan Chetri, Stenographer
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