
GR 1020/2012

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam.

G.R. 1020/2012
Under Section 379/411 of the Indian Penal Code R/W Section 34-35/40-
41 of Assam Forest Regulation

  State of Assam

-Vs-

   Sri Dimbeswar Thengal
   S/O: Sri Tepuram Thengal
   R/O: Mornoi Thengal Gaon
   P/S: Bihpuria
   District: Lakhimpur, Assam

                                          ………Accused person

Date of framing charge : 01.11.2013

Dates of recording evidence : 15.07.2014, 27.02.2015, 

  03.05.2016, 03.10.2016, 

  07.09.2017, 09.11.2017, 

  15.05.2019

Date of argument : 27.06.2019

Date of judgment : 08.07.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Jatin Borah, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The prosecution case, as envisaged in the FIR in brief, is that on

26.07.2012 informant  SI  Hiranya Patar,  the then Officer-in-charge of

Bihpuria Police Station has lodged an FIR at the Bihpuria Police Station

alleging that at about 12:10 PM on 26.07.2012 he received a secret

informant that for many days prior to 26.07.2012 at Mornoi Thengal

Gaon a persons, without any permission from the concerned authority
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had been unauthorizedly running a saw mill  in which he carried out

sawing of timbers in the night hours by illegally procuring timbers from

Bogoli,  Ranga  Di  and  Dhekiajuli  reserve  forest  by  felling  trees  and

thereby illegally running timber business. As such the informant taking

along SI(P) K. Mishra, ASI G.S. Nath and A.P.Bn staff conducted raid at

Mornoi Thengal Gaon and caught red-handed accused Sri Dimbeswar

Thengal  who was running saw mill  and sawing timbers without any

permission from the authority and as such SI(P) K. Mishra seized the

said  saw  mill  along  with  some  sawn  timbers  and  wooden  logs  in

presence of the witnesses by preparing a seizure list. Hence, the case.

2. The Officer-in-charge of the Bihpuria Police Station, on receipt of

the  ejahar, registered  a  case  vide  Bihpuria  P.S.  Case  No.  181/2012

under  section  379/411  of  the  Indian  Penal  Code  R/W  section

34/35/40/41  of  the  Assam  Forest  Regulation.  During  the  course  of

investigation, the Investigating Officer arrested accused Sri Dimbeswar

Thengal and forwarded to the Hon'ble Court and the seized articles and

the seizure list were seen before the Hon'ble Court. Subsequently the

accused was allowed to go on bail vide order dated 07.08.2012 passed

by the Hon'ble Court.  The investigating officer,  after completing the

investigation,  submitted  charge-sheet  under  section  379/411  of  the

Indian  Penal  Code  R/W  section  34-35/40-41  of  the  Assam  Forest

Regulation against the accused person Sri Dimbeswar Thengal to stand

trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 379/411 of the Indian Penal Code R/W section 34-35/40-41 of

the Assam Forest Regulation was taken as per section 190(1)(b) of the

Code of Criminal Procedure. On receipt of the summons the accused

person  appeared  before  the  Court  and  thereafter,  copies  were

furnished to him as per provision contained in section 207 of the Code

of  Criminal  Procedure.  Considering the material  on record and upon

hearing the learned lawyers of both the sides charge has been framed

under section 379/411 of the Indian Penal Code R/W section 34-35/40-

41 of the Assam Forest Regulation. The particular of charge when being
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read over and explained the accused person he pleaded not guilty and

claimed to be tried.

Points for determination:

4. The point which is required to be determined for a just decision

of this case is as follows:

(a) Whether the accused person at about 12:10 PM, on 26.07.2012, at

Mornoi Thengal Gaon under Bihpuria Police Station, was found illegally

running Bend Saw Mill and also felling trees from the nearby Reserve

Forest like Ranga Di and Dekiajuli and also stocked huge round timbers

in his campus without any valid permit/document from the concerned

forest authority, and thereby committed an offence punishable under

section 379/411 of the Indian Penal Code R/W section 34-35/40-41 of

the Assam Forest Regulation ?

5. During  the  trial  the  Prosecution  side  altogether  examined  8

(eight)  witnesses  namely Sri  Ganesh  Borah  (PW-1),  Sri  Purna Borah

(PW-2),  Sri  Akash  Hazarika  (PW-3),  Sri  Ratul  Borah  (PW-4),  Sri  Girin

Deori (PW-5), Sri Hiranya Patar (PW-6), Sri Haren Thengal (PW-7) and SI

Kamakhya Mishra (PW-8) and exhibited 7 (seven) documents (Shown in

the Annexure appended below). After the closure of  the prosecution

evidence the accused person was examined under section 313 of the

Code  of  Criminal  Procedure  wherein  he  denied  the  incriminating

materials put to him from the evidence of the witnesses and declined

to  adduce  evidence  in  defence.  The  defence  plea  was  in  complete

denial. I have heard the Argument of both sides and thereupon come to

the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

6. At the very outset it is essential to have a brief resume of the

versions  of  the witnesses  in order  to  marshal  the evidence  in  right

perspective in tandem with the point for discussion.
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7. PW-1 Sri Ganesh Borah has stated that he has no knowledge of

the occurrence except the fact that one day police called him to the

police station and asked him to put his signature on a piece of paper

which  he  did  and  exhibited  as  the  Ext-1  seizure  list.  In  his  cross-

examination, he has stated that he has not seen the occurrence.

8. PW-2 Sri Purna Borah has stated that about two years ago in the

evening time while he was coming to shop he put his signature in the

Ext.1 seizure list as asked by the police and during cross-examination,

he has stated that the police took his signature on a blank paper.

9. PW-3 Sri Akash Hazarika has stated that he knows nothing about

the occurrence. One day while he was coming from Dikrong College

police took his signature in the seizure list Ext-1 wherein Ext-1(3) is his

signature. 

10. PW-4 Sri Ratul Borah has stated that he knows nothing about the

occurrence. One day while he was coming from the college police took

his signature in Ext-1 paper.

11. PW-5 Sri Girin Deori has stated that he had seen a Saw Mill by

the side of the road near Dikrong College and the said Mill was run by

the accused along with some others. In his cross-examination, he has

stated that he could not say the reason for which the case was filed. He

does not know in whose name the mill exists. 

12. PW-6  Sri  Hiranya  Patar,  informant,  has  stated  that  on

26.07.2012, he was working as the Officer-in-charge of Bihpuria Police

Station and had received a secret information to the effect that some

persons had illegally set up Saw Mill at Mornoi Thengal Gaon area and

were sawing timber. After receiving the information, he himself along

with SI(P) Kamakhya Mishra, ASI G.C. Nath and APBn staffs conducted

raid  at  Mornoi  Gaon  area  and  found  an  illegal  Saw Mill  there.  The

accused  person  was  running  the  said  Saw Mill.  They  found Sawing

Machine  and  wood  planks  of  different  sizes  there.  SI(P)  Kamakhya

Mishra seized the said articles.  He himself  lodged the ejahar in this
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connection  at  Bihpuria  Police  Station  on  the  strength  a  case  was

accordingly registered u/s 379/411 of IPC R/W section 34/35/40/41 of

the  Assam  Forest  Regulation  and  thereafter,  he  entrusted  SI(P)

Kamakhya Mishra to conduct the investigation into the case. Ext-2 is

the ejahar, Ext-2(1) is his signature, Ext-2(2) is his endorsement on Ext-

2 regarding registration of case, Ext-3 is the FIR form and Ext-3(1) is his

signature. In  his  cross-examination,  PW-6  has  stated  that  he  had

done  a  G.D.  Entry  in  the  police  station  after  receiving  the  secret

information but there is no mention about the G.D. Entry in Ext-2. The

extract  copy  of  the  G.D.  Entry  was  not  sent  to  the  Court  with  the

ejahar. In Ext-2 ejahar he has not mentioned the names of APBn staffs.

He  did  not  take  any forest  official  to  the  place  of  occurrence  after

receiving the secret information nor had informed the forest authority

regarding  the  receipt  of  the  above  secret  information.  He  did  not

remember at what time they reached the place of occurrence but the

accused was found sitting in the Saw Mill when they reached there. He

clarified  that  the  statement  made  in  the  ejahar  that  the

accused was found sawing timber in the Saw Mill is not true.

Later  on,  he averred that  the Saw Mill  was  running when they had

reached there and seeing them some persons had fled away from there

and that the accused was sitting in the Saw Mill. When they reached

the  Saw  Mill  they  saw  that  the  Sawing  Machine  had  been  running

slowly and wooden planks were lying there. He did not know what was

done with the seized articles, as the I/O would know about it. There is a

public road near the place of occurrence. 

13. PW-7  Sri  Haren  Thengal  has  stated  that  the  occurrence  had

taken place about 9/10 years ago. One day the police had come to his

house  and  asked  him  to  put  signature  on  a  piece  of  paper.  He

accordingly, put his signature. Ext-3 is a paper on which he had put his

signature.  Ext-1(5) is his signature.  In his cross-examination, he has

stated that he does not know what was written on the piece of paper in

which the police had taken his signature.
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14. PW-8 SI Kamakhya Mishra, Investigating Officer, has stated that

on 26.07.2012, the then Officer-in-charge SI Hiranya Pator acting on a

secret information took him along with other staffs of the police station,

after effecting a GD Entry vide No. 528 dated 26.07.2012. They went to

the Thengal Mornoi village and conducted a search operation out there

and found one Bend Saw Mill of Sri Dimbeswar Thengal (accused). The

Bend Saw Mill was fitted with a saw with four blades, fourteen round

timber logs, split beat and 'takta' (balk). All the articles were seized by

him on the strength of the G.D. Entry no. 528. Ext-1 is the seizure list in

which Ext-1(5) is his signature. After seizing he examined the witnesses

available at the place of occurrence. He examined accused Dimbeswar

Thengal, son of Sri Tepuram Thengal, who was also present at the place

of  occurrence.  He  prepared  the  rough  sketch  map  of  the  place  of

occurrence, which is Ext-6 in which Ext-6(1) is his signature. After that

he brought the seized articles and the accused to the police station.

The seized articles  were  brought  in  a  tractor  and the  driver  of  the

tractor was also been examined. After keeping the accused in custody,

the miscellaneous case diary has been closed by him and the Officer-

in-charge H. Pator lodged the first information report over this incident

for which Bihpuria Police Station Case no. 181/2012 u/s 379/411, IPC

R/W section 34/35/40/41 of the Assam Forest Regulation was registered

and he was entrusted with the charge of the investigation. Ext-4 is the

extract  copy  of  the  G.D.  Entry  no.  528  dated  26.07.2012  (under

objection by defence).

15. PW-8 has further stated that at the time of the investigation, it

has come out that the Range Forest Officer, Harmuti Range, namely,

J.U.  Ahmed,  AFS,  had  intimated  in  writing  to  the  Officer-in-charge,

Bihpuria  and  Narayanpur  Police  Stations  stating  the  fact  that  ten

persons including the accused Dimbeswar Thengal had been running

Bend Saw Mill at Mornoi area. Ext-5 is the letter of Range Forest Officer.

After  taking  over  the  charge  of  the  investigation,  he  recorded  the

statement of Officer-in-charge H. Patar and accompanying staffs.
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16. PW-8 has further stated the accused was brought to the police

station and has been formally arrested and forwarded him to the Court.

He got the seized materials shown by the Court. After completion of

the  investigation,  he  submitted  charge-sheet  against  accused

Dimbeswar Thengal u/s 379/411, IPC R/W section 34/35/40/42 of the

Assam Forest Regulation. Ext-7 is the charge-sheet in which Ext-7(1) is

his  signature.  The  accused  had  failed  to  produce  any  document

justifying his possession of the Bend Saw Mill along with other seized

instruments. 

17. In his cross-examination PW-8 has stated that he got the seizure

list reported to the court on 30.07.2012. After this they did not produce

the seized articles and seizure list to the court. He did not produce the

seized articles before the court at any point of time as it was heavy

articles. He has not seen the seized articles in the court. He does not

know where the seized articles lie at that moment and conjectured that

it might be lying in the Bihpuria police station campus. At the time of

seizing the articles, Sri Ramesh Doley, Deputy Ranger, Harmuti Range

was present. 

18. PW-8 has further stated that at the time of conducting search,

Deputy Ranger or any other Forest Officer were not with them, but later

the Deputy Ranger had come after getting the information at 2:10 P.M.

on 26.07.2012. He seized the articles at 1 P.M. Till completion of the

seizure list, no Forest Official was there. 

19. PW-8 has further stated that he did not collect any document to

show, who owned or possessed the place where from the articles were

seized. There is no mention in the CD as to where from the Exhibit 5

was being collected. He did not record the statement of J.U. Ahmed,

who issued Exhibit 5. There is no round seal or the Office seal below

the signature of the J.U. Ahmend on the Exhibit 5. 

20. PW-8 has further stated that he does not know if  the extract

copy was not sent to the court along with the first information report by

the then Officer-in-Charge. In Exhibit 4 it has not been mentioned to be
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the extract  copy of  the original.  PW Hiranya Patar  told him that  on

inspection, he recovered a bend saw mill along with one huge round

timber log.  Exhibit 1 Seizure List and Exhibit 3 Seizure List are the one

and same. At the time of search operation, he was part of the search

team.   

APPRECIATION OF EVIDENCE:

21. For the appreciation of evidence on the relevant point requires a

bird-eye view as regards the provision of law in which the accused is

facing the trial.

22. Section 40 of the Assam Forest Regulation, 1891 authorise the

State Government to make rules to regulate transit of forest produce.

Sec. 40(2)(l) prohibits absolutely or subject to condition and rule, within

specified local limits, the establishment of saw mills, saw pits veneer

mills, plywood factories and any kind of forest based industries for the

purpose  of  conversion,  manufacturing,  peeling,  slicing,  cutting,

burning, concealing, marking or super making the timber, altering or

effecting any of the marks on the same and possession or carrying of

marking hammers or other implements used for making timber; 

23. Section 41 of the Assam Forest Regulation, 1891 specified that

for  breach  of  any  rule  under  that  section  any  punishment  not

exceeding imprisonment for term which may extend to three years or

fine which may extend to five thousand rupees or both. If the offence is

committed  after  sunset  and  before  sunrise  or  after  preparation  for

resistance to execution of any law or any legal process or where the

offender has been previously convicted of a like offence, the convicting

court may inflict double the penalty prescribed for such offences.

24. Section 34 of the Assam Forest Regulation, 1891 lays down that

no person shall  make use of any forest produce and not included in

reserved  forest  or  village  forest  except  in  accordance  with  rules  to

made by the State Government and such rules may be as per Sec 34(c)

with respect  to regulating or prohibiting the felling,  cutting,  griding,
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making, lopping tapping or injuring by fire or otherwise of any trees,

the sawing, coversion and removal of timber and the collection of and

removal of other forest produce. The penalties attached for the breach

of section 34 is laid down in section 35.

25. Thus section 34 of  the Assam Forest  Regulation,  1891

talks about prohibition of use of any forest produce of any land

at the disposal of the State Government including regulation of

sawing,  conversion  and  removal  activity  forest  produce.

Section 40 on the other hand prohibit the establishment of saw

mills. Now with these penal provision let’s move on to discuss

the evidence winched forth in this case. 

26. The vital piece of document is Ext.1 Seizure List by which it is

indicated that vide Bihupuria GDE No. 528 dated 26.7.2012 the I/O has

searched and seized the house and premise of  accused Dimbeswar

Thengal and seized one Bend Taw Sawing Machine, one 5 HP Pump set,

four numbers of  iron blade and 14 numbers of  round timbers.   But

seizure witness PW-1 Gonesh Baruah, PW-2 Purna Baruah, PW-3 Akash

Hazarika, PW-4 Ratul Borah and PW-7 Haren Thengal have stated that

although they had put signature in Ext.1 Seizure List but not aware of

its content as it was blank at the time of signing and they did not know

anything about the occurrence.  PW-5 Girin Deuri  has stated that he

indeed saw a sawing machine lying by the side of the road which was

constructed by accused in association with some other persons. But he

clarified that he did not know who own that mill.

27. PW-6 informant Hiranya Patar has stated that he conducted the

raid acting on a secret information and also admitted that investigating

officer SI Kamakhya Mishra was part of his team. According to him on

getting  the  secret  information  he  had effected  a  G.D.Entry  but  the

same was not reflected the FIR. He admitted to have not taken any

forest official in the team to conduct the raid nor informed any forest

official about the secret information. According to him when he reached

the place of the occurrence, accused was sitting in the saw mill and
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also admitted that the statement in the FIR that accused was found

sawing  the  timber  at  the  saw mill  is  also  not  true.  He  has  further

clarified that having seen the police some other persons had fled away

while the saw mill was running but accused was sitting there. 

28. PW-8 SI Kamakhya Mishra has stated that during investigation it

has come to light that J.U. Ahmed, Range Forest Officer, Harmuti Range

had  intimated  by  Ext.5  Letter   to  PW-6  that  ten  persons  including

accused  Dimbeswar  Thengal  had  been  running  Bench  Saw Mill.  He

clarified to have not brought the seized articles before the court at any

point of time as it was heavy article. According to him after completion

of  seizing procedure  the Deputy Ranger  had come.  He admitted to

have not collected any document to show, who owned or possessed

the place where from the articles were seized. He has admitted that he

was the part of the raiding team.

29. It  has  impeccably  proved  in  evidence  that  I/O  (PW-8)  SI

Kamakhya Mishra was part of the raiding team led by the then Officer-

in-Charge PW-6 Hiranya Patar who admitted in evidence that the fact

mentioned in the FIR that accused Dimbeswar Thengal was running the

saw-mill is not true. PW-6 is not a laymen, he is a responsible officer

and by contradicting his own statement made in the Ext.2 FIR he has

created  a  doubt  not  only  on  his  credence  but  also  on  the  entire

prosecution case. It has become luculent when the police party raided

the place of the occurrence some other persons fled away from the site

of the saw mill but accused Dimbeswar Thengal was sitting there. The

I/O has not inquired about the ownership of the land on which the saw-

mill had been running and as to the person who had owned that sawing

machine  overcast  the  prosecution  case  with  that  it  was  accused

Dimbeswar Thengal who had been running the saw-mill or had in fact

carrying out any sort of sawing activity. The mere presence of accused

Dimbeswar  Thengal  near  the  sawing  machine  do not  make  him its

owner given the fact that some people who had been operating the

sawing  mill  had  fled  away.  Furthermore,  the  G.D.Entry  that  was

effected by PW-6 immediately after getting the secret information has

Page 10 of 13



 
GR 1020/2012

11

not been sent along with the FIR.  It  means the Ext.1 FIR is not the

information that came to the notice of the PW-6 but it was the G.D.

Entry No. 528 dated 26.7.2012 which is in fact the information on the

first point, but the non-sending of the same along with the Ext.2 FIR

created another doubt on the version of the prosecution.

30. Moreover, the Hon’ble Gujrat High Court  in Kantilal A. Thakkar

vs State of Gujrat (2018) (181) AIC 557 connected to Criminal Appeal

No. 655 of 2000 of the Hon’ble Gujrat High Court has laid down in para-

19 that the investigating officer who was member of the raiding party

and after carrying out raid, he himself has investigated and filed the

charge-sheet are  the course of  action which goes against the basic

tenant of criminal jurisprudence and fair investigation and as such the

credibility of the prosecution case becomes suspicious on that count

only. 

31. In the instant case also the I/O PW-8 SI Kamakhya Mishra was

part of the raiding team and also conducted the entire investigation

and charge-sheet. There is apparent contradiction in the version of him

and informant PW-6 Hiranya Pator under whose disposal  he used to

work at the relevant time of the occurrence e.g. PW-6 told the I/O that

he recovered one Bench saw-mill and one big timber but Ext.1 Seizure

gives out a different picture. Thus there is enough scope to disbelief

the prosecution version.

32. There is not an iota of evidence that the seized logs were stolen

properties because none of the forest officials were examined by the

I/O. It has also not proved in evidence that the logs were seized from

the possession of accused Dimbeswar Thengal as because the place

wherefrom these articles were seized has not been proved to be owned

by accused Dimbeswar Thengal.

O R D E R

33. In  view  of  the  discussion  made  above,  the  point  for

determination  is  decided  against  the  prosecution  and  accused  Sri
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Dimbeswar  Thengal  is  not  held  guilty  of  the  offence  under  section

379/411 of the Indian Penal Code R/W Section 34-35/40-41 of Assam

Forest  Regulation and as  such he  stands acquitted from this  case.

Accused  Sri  Dimbeswar  Thengal  is  set  at  liberty  forthwith  and

consequently  his  bail-bond  stands  cancelled  and  surety  stands

discharged. The Bail-bond of the acquitted accused person shall remain

in force for another six months.

34. The seized articles be disposed of in due course as per law.

35. Given under my hand and the seal of this Court on this the 8th

day of July, 2019.

                

                                                                       (Shri Narayan Kuri)
        Chief Judicial Magistrate,
      Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer

  Continued......... Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Ganesh Borah (PW-1),

Sri Purna Borah (PW-2),

Sri Akash Hazarika (PW-3), 

Sri Ratul Borah (PW-4),

Sri Girin Deori (PW-5), 

Sri Hiranya Patar (PW-6), 

Sri Haren Thengal (PW-7) 

SI Kamakhya Mishra (PW-8) 

PROSECUTION EXHIBITS

Seizure list (Ext-1)

Ejahar (Ext-2)

FIR Form (Ext-3)

Extract with G.D. Entry (Ext-4)

Letter of Range Forest Officer, Harmuty Range (Ext-5)

Sketch-map (Ext-6)

Charge-sheet (Ext-7)

WITNESSES FROM THE DEFENCE SIDE

Nil 

DEFENCE EXHIBITS

Nil  

  

                    (Shri Narayan Kuri)
                  Chief Judicial Magistrate,

                Lakhimpur, North Lakhimpur
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