
G.R. 1114/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR,NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam.

G.R. 1114/2015
U/s 279/338/427 IPC

State of Assam

                    -Vs-

 Md. Jonab Ali
S/O: Abdul Rahman
R/O: Khonajan
P/S: North Lakhimpur
District: Lakhimpur, Assam           

                                       
...............Accused person

Date of offence explanation : 29.01.2016

Dates of recording evidence of PWs : 21.02.2017, 31.07.2017,

  19.09.2017, 13.11.2017,

  30.05.2019 

Date of recording of statement u/s 313, Cr.P.C : 10.06.2019

Date of argument      : 21.06.2019

Date of judgment      : 04.07.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Mantu Das, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. Prosecution  case  has  arisen  out  of  an  ejahar  lodged  on

10.06.2015 by informant Sri  Shiv Shankar Sarkar with the Officer-in-

charge of North Lakhimpur Police Station wherein it has alleged that at

about 11:00 AM on 07.06.2015 while Md. Sariful Islam, the diver of his

Ape Tempo vehicle bearing registration No. AS-07-C-1193 parked the

said vehicle by the side of N.T. Road situated in front of Pratidin Press

to board passenger in order to proceed towards North Lakhimpur, at

that time, the driver of the Magic vehicle bearing registration No. AS-
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07-C-0990  driving  the  said  vehicle  very  negligently  and  with  high

speed came from behind and hit the backside of the Ape Tempo vehicle

of the informant causing grievous hurt to his driver Md. Sariful Islam

and the passengers of his vehicle and also caused damage to the said

Tempo vehicle. After committing the accident, the driver of the  Magic

vehicle fled away from the place of  accident along with his vehicle.

Immediately after the accident the driver of the Ape Tempo vehicle was

shifted  to  North  Lakhimpur  Civil  Hospital  and  from  there  he  was

referred to Gauhati Medical College for his better treatment. There was

delay in lodging the ejahar as the informant informant was busy with

the treatment of his injured driver. Hence, the case.

2. The  Officer-in-charge  of  North  Lakhimpur  Police  Station,  on

receipt of the ejahar, registered a case vide NLPS Case No. 574/2015,

under section 279/338/427 of the Indian Penal Code. The investigation

in this case was carried out, and after the completion of investigation,

the  investigating  officer  submitted  charge-sheet  under  section

279/338/427  of  the  Indian  Penal  Code  against  accused  person  Md.

Jonab Ali to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 279/338/427 of the Indian Penal Code was taken as per section

190(1)(b)  Code  of  Criminal  Procedure.  After  the  appearance  of  the

accused person before the Court, copies were furnished to him as per

section 207 Code of Criminal Procedure. The particulars of the offence

under section 279/338/427 of the Indian Penal Code were explained to

the accused person to which he pleaded not guilty and claimed to face

the trial.

Points for determination:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused person, at about 11:00 AM, on 07.06.2015, in

front of Pratidin Press, under North Lakhimpur Police Station, drove a

Magic vehicle bearing registration no. AS-07-C-0990 on N.T. Road in a
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manner so rash or negligent as to endanger human life, or to be likely

to cause hurt or injury to any other person, and thereby committed an

offence punishable under section 279 of the Indian Penal Code?

(b) Whether the accused person, at about 11:00 AM, on 07.06.2015, in

front  of  Pratin  Press,  under  North  Lakhimpur  Police  Station,  caused

grievous hurt  to  Md. Sriful  Islam, by doing an act  i.e.  by driving a

Magic vehicle bearing registration no. AS-07-C-0990 on N.T. Road, in a

manner so rash or negligent as to endanger human life, and thereby

committed an offence punishable under section 338 of the Indian Penal

Code?

(c) Whether the accused person, at about 11:00 AM, on 07.06.2015, in

front of Pratin Press, under North Lakhimpur Police Station, committed

mischief  by causing wrongful  loss  by completely damaging the Ape

Tempo vehicle of informant Sri Shiv Shankar Sarkar bearing registration

No. AS-07-C-1193, and thereby committed an offence punishable under

section 427 of the Indian Penal Code?

5.      During the trial the Prosecution side could altogether examine 6

(six) witnesses, namely, Sri Shiv Sankar Sarkar (PW-1), Sri Ranjit Sarkar

(PW-2), Md. Rafiqul Ali (PW-3), Md. Sariful Islam (PW-4), Md. Sariful Ali

(PW-5), Inspector Jibon Das (PW-6) and exhibited 8 (eight) documents

(Shown in the Annexure appended below). The defence side has cross-

examined  prosecution  witnesses.  On  closure  of  the  prosecution

witnesses all the incriminating materials surfaced thereon against the

accused person were put to his explanation under section 313 Code of

Criminal Procedure. The defence plea was in complete denial. I have

heard the Argument of both sides and thereupon come to the following

finding:  

Discussion, decision and reasons thereof: 

6. Since  for  adjudication  of  all  the  three  points  requires

appreciation of common facts as such for the sake of convenience all

these three points are taken together for discussion. Let me, first of all,
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re-produce herein below the gist of the testimonies of the witnesses

examined by the prosecution in this case.

7. PW-1 Sri Shiv Shankar Sarkar, informant, has stated that he had

a Tempo vehicle and he had engaged a driver to drive the said Tempo

vehicle. But he could not recollect the name of the driver of the Tempo

vehicle. About 1½ years ago one day in the afternoon near the office of

Asomiya Pratidin newspaper his said Tempo driver stopped the Tempo

vehicle to board passenger and at that time, a Magic vehicle came

from behind and hit on the backside of Tempo vehicle for which the

driver of the Tempo vehicle sustained injury. Thereafter, on receiving

the information about the accident he went to Chaboti Hospital  and

found driver of his Tempo vehicle admitted there in injured condition.

His diver had sustained injuries on his head, face and leg and on being

referred to Guwahati by the doctor of North Lakhimpur Civil Hospital his

(driver's) younger brother shifted him to Guwahati. There was delay in

loading the ejahar as he was busy with the treatment of his injured

driver  and  as  such  he  lodged  the  ejahar  after  some  days  of  the

occurrence.  Ext-1  is  the  ejahar  filed by  him wherein  Ext-1(1)  is  his

signature. In his cross-examination, he has stated that at the time of

occurrence he was present in his house and as such did not see the

occurrence and later on he heard about the occurrence. He does not

know who committed the occurrence. 

8. PW-2 Sri  Ranjit  Sarkar  has  stated  that  informant  Shiv  Sankar

Sarkar is his younger brother. According to him at about 11:00 AM in

the year 2015 the occurrence had taken place near Pratidin Press and

at that time he was at the garage by the place of the occurrence for

repairing  his  Tempo.  A  Tempo  had  come and  parked  near  the  said

garage and passengers were getting down. At that point of time, a Tata

magic vehicle came from behind and hit the said Tempo. As a result of

the  accident,  the  Tempo got  damaged and one  passenger  also  got

injured.  Police  seized  the  Tempo  along  with  its  documents  in  his

presence. Ext-2 is the seizure list, Ext-2(1) is his signature. According to

him the accused was driving the said Tata Magic vehicle and after the

accident when people gathered, the accused fled away from that place
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driving the Tata Magic vehicle speedily. In his cross-examination, he has

stated  that  at  the  time  of  occurrence,  he  was  at  the  garage  for

repairing his Tempo. He could not remember the registration number of

the Tata Magic vehicle but has reiterated that there was damage on the

Tempo vehicle. He clarified that the police had taken his signature on

plain paper but not aware of why the same was taken.

9. PW-3 Md. Rafiqul Ali and PW-4 Md. Sariful Islam have stated to

have no knowledge about the occurrence.

10. PW-5 Md. Sariful Ali has stated that he knows both the informant

and the accused. According to him in the year 2015 one day while he

was travelling by a Tempo from Hatilung to Khelmati  at  Ghilaguri  a

Magic vehicle knocked the Tempo in which he was boarding but he

could not say how the accident took place. He also could not say from

which side the Magic vehicle knocked the Tempo. Due to the accident

he sustained injury on his leg. In his cross-examination, he could not

say for whose fault the occurrence took place. 

11. PW-6 Inspector Jibon Das, Investigating Officer, has stated that

on 07.06.2015, he was working as In-charge, Traffic Branch at North

Lakhimpur  Police  Station.  On  that  day  the  O/C  of  North  Lakhimpur

Police Station received an information of motor accident and relayed

the information to Traffic ASI Umesh Dutta. After effecting G.D. Entry

No. 263/15 dated 07.06.2015, at 2:00 PM, he went to the place of the

occurrence  which  is  on  the  NH 15 near  Pratidin  Press,  Bantow and

found the auto driver Sariful Islam in injured condition and sent him to

the hospital for his medical treatment. Thereafter he prepared a sketch

map of the place of the occurrence vide Ext-3 wherein Ext-3(1) is the

signature  of  ASI  Umesh  Dutta  with  which  he  is  familiar.  He  also

examined the witnesses found at and around the place of occurrence.

He also seized an auto-rickshaw bearing registration No. AS-07-C-1193

vide Ext-2 wherein Ext-2(1) is the signature of ASI Umesh Dutta with

which  he  is  familiar.  He  also  seized  a  Tata  Magic  vehicle  bearing

registration  No.  AS-07-C-0990  vide  Ext-4  wherein  Ext-4(1)  is  the

signature  of  ASI  Umesh  Dutta  with  which  he  is  familiar.  Both  the

vehicles were being examined by the MVI, Lakhimpur. Ext-5 is the MVI
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report  pertaining  to  vehicle  no.  AS-07-C-1193  and  Ext-6  is  the  MVI

report pertaining to vehicle no. AS-07-C-0990. Both the vehicles along

with its documents were given on zimma to its registered owners. The

accused surrendered before the police station and after interrogating

him he  was  allowed  to  go  on  bail  as  the  registered  sections  were

bailable. He has also collected the medical examination report of the

victim/injured.  Thereafter,  on  31.07.2015,  the  Officer-in-Charge  of

North  Lakhimpur  Police  Station  entrusted  him  with  the  further

investigation of this case and on being satisfied with the investigation

conducted  by  ASI  Umesh  Dutta,  he  submitted  charge  sheet  u/s

279/338/427, IPC against  accused Md. Junab Ali. Ext-7 is the charge-

sheet wherein Ext-7(1) is  his signature. Ext-8 is the injury certificate of

Sariful  Islam.  In  his  cross-examination,  he  has  stated  that  witness

Ranjit Sarkar did not tell  him that at the time of occurrence he was

repairing Tempo vehicle inside a garage at Bantow. 

                     APPRECIATION OF EVIDENCE

12. PW-1 Sri Shiv Shankar Sarkar, informant, claim to be the owner

of  the  Tempo vehicle  which  was  allegedly  hit  by  the  Magic  vehicle

drove by accused in a rash and negligent manner from the backside.

According to him his driver had sustained injuries on his head, face and

leg  and  on  being  referred  to  Guwahati  by  the  doctor  of  North

Lakhimpur Civil Hospital his (driver's) younger brother shifted him to

Guwahati. But it is also a fact that he did not see the occurrence as at

the  time  of  occurrence  he  was  at  home.  He  admitted  to  have  not

known as to who had committed the occurrence. But the driver of the

tempo  vehicle  i.e  PW-4  Md.  Sariful  Islam  have  stated  to  have  no

knowledge about the occurrence. PW-5 Md. Sariful Ali was in the Tempo

vehicle at the relevant time of the occurrence but he could not say how

the accident took place.  He also could not say from which side the

Magic vehicle knocked the Tempo. Due to the accident he sustained

injury on his leg but he could not say for whose fault the occurrence

took place. 

13. PW-2  Sri  Ranjit  Sarkar  claims  to  be  an  eye-witness  to  the

occurrence has stated at that time he was at the garage by the place
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of the occurrence for repairing his Tempo. At that time a Tempo had

come and parked near the said garage and passengers were getting

down when a Tata magic vehicle came from behind and hit the said

Tempo for which the Tempo got damaged and one passenger also got

injured. According to him after the accident the accused fled away from

that  place  driving  the  Tata  Magic  vehicle  speedily.  In  his  cross-

examination. PW-6 Inspector Jibon Das, Investigating Officer, has stated

that  witness  Ranjit  Sarkar  did  not  tell  him  that  at  the  time  of

occurrence he was repairing Tempo vehicle inside a garage at Bantow. 

14. So,  in  the  instant  case  the  prosecution  has  adduced  the

evidence of  three eye-witnesses i.e PW-2 Ranjit Sarkar, PW-4 Sariful

Islam  and PW-5 Sariful Ali, of which PW-4 Sariful Islam was the driver

of  the Tempo vehicle,  PW-5 Sariful  Ali  a  passenger and PW-2 Ranjit

Sarkar a bye-stander who also happened to be the brother of informant

PW-1  Shiv  Shankar  Sarkar.  PW-4  Sariful  Islam,  driver  of  the  tempo

vehicle and PW-5 Sariful Ali, passenger of the tempo vehicle has stated

nothing about  the manner in which the accident took place.  Now a

question  come  as  to  whether  PW-2  Ranjit  Sarkar  indeed  saw  the

occurrence.  PW-6 I/O Jibon Das has admitted in evidence that  PW-2

Ranjit Sarkar  did not tell him that at the time of the occurrence he was

in a garage by the side of the place of the occurrence. This important

piece of information is very much vital for the prosecution as the other

eye-witnesses have not stated anything about the manner in which the

accident took place, but omission on the part of PW-2 Ranjit Sarkar to

tell  this  vital  fact  to  the  I/O  in  my  opinion  is  a  material  omission

tantamount  to  a  contradiction  and thereby discredits  his  version  of

being  present  at  the  place  of  the  occurrence  at  the  time  of  the

occurrence. So, in the ultimate analysis there is hardly any evidence in

the prosecution case to show that the accused was rash and negligent

in driving the vehicle for which the accident took place. In the absence

of proof of this basic fact i.e. rash and negligent driving, I am of the

conclusive opinion that  elements to  prove the charge for  other two

offences gets automatically evaporated. To perorate, the prosecution

case does not have enough material to prove the charge under section

279/338/427 of the Indian Penal Code against accused Md. Jonab Ali. 
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O R D E R

15. In view of the foregoing discussion, I hereby answer all the three

points  for  determination  in  negative  against  the  prosecution  and

consequently I hereby acquit accused Md. Jonab Ali  from the charge

under section 279/338/427 of the Indian Penal Code and he is ordered

to be set at liberty forthwith. 

16. The seized vehicles and other articles be disposed of as per law

in due course.

17. The bail-bond of the acquitted accused shall remain in force for a

further period of six months.

18. The judgment  is  delivered  and operative part  of  the same is

pronounced in the open court on this 4th day of July, 2019.

        (Shri Narayan Kuri)
               Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur
Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer

        Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Shiv Sankar Sarkar (PW-1) 

Sri Ranjit Sarkar (PW-2)

Md. Rafiqul Ali (PW-3)

Md. Sariful Islam (PW-4) 

Md. Sariful Ali (PW-5) 

Inspector Jibon Das (PW-6)

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Seizure list (Ext-2)

Sketch map (Ext-3)

Seizure list (Ext-4)

MVI Report (Ext-5)

MVI report (Ext-6)

Charge-sheet (Ext-7)

Injury certificate (Ext-8)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil      

                                                                                 

                                                                   (Shri Narayan Kuri)
            Chief Judicial Magistrate,

                      Lakhimpur, North Lakhimpur     
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