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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, LAKHIMPUR,
NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 1216/2015
U/s 279/338/304-A, IPC

  State of Assam

                   -Vs-

Md. Amzed Ali
S/O: Md. Montaz Ali
R/O: Rounapur Hatilung
P/S: North Lakhimpur
District: Lakhimpur, Assam
                                 ...............Accused person

Date of offence explanation : 23.02.2016

Dates of recording evidence : 04.06.2016, 23.09.2016, 

   21.11.2016, 27.10.2017,

    11.10.2018, 06.06.2019 

Statement u/s 313, Cr.P.C. recorded on : 20.06.2019

Date of argument : 29.06.2019

Date of judgment : 12.07.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Arup Borah, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. Prosecution case has arisen out of an ejahar lodged on 24.06.2015

by one Sri Atul Gogoi before the In-Charge, Silonibari Police Outpost under

North  Lakhimpur  Police  Station  alleging  that  at  about  11:30  AM  on

24.06.2015,  Sri  Nityananda  Mahanta,  resident  of  village  Na-Khagaria

Gaon was going towards Pahumara, on the way, near the house of the

informant,  the  driver  of  the  goods  carrying  tempo  vehicle  bearing

registration No. AS-07-C-5757, coming from Pahumara side, in a rash and

negligent manner and with high speed knocked down said Nityananda
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Mahanta causing grievous injuries to him. The injured was immediately

shifted to the hospital but he succumbed to his injuries while undergoing

medical treatment there. Hence, the case.

2. After receiving the FIR, the In-charge of Silonibari Police Outpost

effected a G.D. Entry vide Silonibari O.P GDE No. 439 dated 24.06.2015

and forwarded the  ejahar  to  the  Officer-in-Charge  of  North  Lakhimpur

Police Station to register a case under proper section of law. On receipt of

the  ejahar,  the  Officer-in-charge  of  North  Lakhimpur  Police  Station

registered a case vide North Lakhimpur Police Station Case No. 635/2015

under section 279/338/304-A of the Indian Penal Code. The investigation

in this case was carried out, and after the completion of investigation, the

investigating officer submitted charge-sheet under section 279/338/304-A

of the Indian Penal Code against accused Md. Amzed Ali to stand trial in

the Court.

3. On receipt of the charge-sheet,  cognizance of the offence under

section 279/338/304-A of the Indian Penal Code was taken as per section

190(1)(b) of the Code of Criminal Procedure. After the appearance of the

accused person before the Court,  copies were furnished to him as per

section  207 of  the  Code of  Criminal  Procedure.  The particulars  of  the

offence  under  section  279/338/304-A  of  the  Indian  Penal  Code  were

explained  to  the  accused  person  to  which  he  pleaded  not  guilty  and

claimed to face the trial.

POINTS FOR DETERMINATION:

4. The points which are required to be determined for a just decision

of this case are as follows:

(a) Whether the accused, at about 11:30 AM, on 24.06.2015, at village

Na-Khagaria Gaon, under North Lakhimpur Police Station, drove a goods

carrying  tempo  vehicle  bearing  registration  No.  AS-07-C-5757  on  the

public road in a manner so rash or negligent as to endanger human life,

or to be likely to cause hurt or injury to any other person, and thereby

committed an offence punishable under section 279 of the Indian Penal

Code?
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(b) Whether the accused, at about 11:30 AM, on 24.06.2015, at village

Na-Khagaria Gaon, under North Lakhimpur Police Station, caused grievous

hurt to Sri Nityananda Mahanta by driving a goods carrying tempo vehicle

bearing registration No. AS-07-C-5757 on the public road in a rash and

negligent manner, and thereby committed an offence punishable under

section 338 of the Indian Penal Code ?

(c) Whether the accused, at about 11:30 AM, on 24.06.2013, at village

Na-Khagaria  Gaon,  under  North  Lakhimpur  Police  Station,  caused  the

death of Nityananda Mahanta, by driving a goods carrying tempo vehicle

bearing registration No. AS-07-C-5757 on the public road in a rash and

negligent  manner  not  amounting  to  culpable  homicide,  and  thereby

committed an offence punishable under section 304-A of the Indian Penal

Code ?

5.      During  the  trial  the  Prosecution  side  could  examine  9  (nine)

witnesses, namely, Sri Atul Gogoi (PW-1), Sri Biren Mahanta (PW-2), Smti.

Boby Mili Phukan (PW-3), Sri Papu Mala (PW-4), Md. Aftab Ali (PW-5), Sri

Badan Ch. Mahanta (PW-6),  Sri  Jugananda Bori  (PW-7),  Sri  Chandra Kr.

Gogoi (PW-8), Inspector Nikhil  Rajkhowa (PW-9) and exhibited 8 (eight)

documents (Shown in the Annexure appended below). The defence side

has cross-examined prosecution witnesses. On closure of the prosecution

witnesses  all  the  incriminating  materials  surfaced  thereon  against  the

accused person were  put  to  his  explanation under section 313 of  the

Code of Criminal Procedure. The defence plea was in complete denial. I

have  heard  the  Argument  of  both  sides  and  thereupon  come  to  the

following finding:  

DISCUSSION, DECISION AND REASONS THEREOF:

6. Let  me,  first  of  all,  re-produce  herein  below  the  gist  of  the

testimonies of the witnesses examined by the prosecution in this case.

7. PW-1 Sri Atul Gogoi, informant, has stated that at the time of filing

of the ejahar he was VDP Secretary of village Khagori Gaon. As he was

VDP Secretary at that point of time so one of his friends informed him

that a motor accident took place at Pahumara and asked him to come
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there.  He went  to  the place of  occurrence and found that  the injured

Nityananda Mahanta was already been shifted to hospital. On reaching

the place of occurrence he came to know that Nityananda Mahanta was

coming with  the support  of  a  stick  and that  stick  was  dashed with  a

tempo  vehicle  and  as  such  said  Nityananda  Mahanta  fell  down  and

sustained injury.  Later on,  he came to know that Nityananda Mahanta

succumbed to his injury while undergoing treatment in the medical. Being

a VDP Secretary he lodged an ejahar at the police station. Ext-1 is the

ejahar wherein Ext-1(1) is his signature. In his cross-examination, he has

stated that he heard that the occurrence took place as the stick which

Nityananda  was  carrying  on  his  shoulder  got  struck  with  the  tempo

vehicle. He does not know who was driving the tempo vehicle at the time

of the incident.    

8. PW-2 Sri Biren Mahanta, son of deceased Nityananda Mahanta, has

stated that  on the day of occurrence a tempo vehicle dashed his father

at Pahumara. At the time of occurrence he was in his house. Somebody

informed him over phone about the occurrence and as such he went to

the place of occurrence and brought his father to Chaboti Hospital in a

tempo vehicle and while undergoing treatment his father succumbed to

his injury in the hospital. He could not say who had knocked down his

father. In his cross-examination, he has stated that he had not witnessed

the occurrence. 

9. PW-3 Smti. Boby Mili Phukan, an independent witness, has stated

that on the day of occurrence while she was coming to her shop from her

house,  at  about  10:00  -  10:30  AM  she  saw  from  a  distance  that

Nityananda  Mahanta was knocked down by a tempo vehicle and as such

she came running and hold the injured old man. Thereafter, she made

phone-call to Biren Mahanta, the son of the injured who came there and

took his injured father to the hospital. At first the injured was shifted to

Nowboicha Hospital and thereafter when he was being shifted to Chaboti

Hospital on the way he succumbed to his injuries. She saw the accused

driving the said tempo vehicle. In her cross-examination, she has stated

that she had witnessed the occurrence from the distance. She could not

say for whose fault the occurrence took place.  
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10. PW-4 Sri Papu Mala, an independent witness, has stated that on the

day of occurrence he was going from Pahumara to Silonibari in a tempo

vehicle and on the way he saw a tempo standing on the side of the road

and from the people he came to know that the said tempo knocked down

a person. Later on, he came to know that the person who was knocked

down  by  the  said  tempo  succumbed  to  his  injury.  In  his  cross-

examination, he has stated that he could not say who had driven the

offending tempo vehicle. He could not say for whose fault the incident

took place.  

11. PW-5 Md.  Aftab Ali,  an independent witness,  has stated that  he

heard that  one tempo vehicle  was going from Pahumara side towards

Silonibari side and the said tempo vehicle met with an accident near the

house of one Jamal. He heard that the said tempo vehicle knocked down

one person named some “Mahanta” who was going on foot on the road.

He came to know that later the said person succumbed to his injuries. He

came to  know about  the  accident  from the  co-villagers  while  he  was

working in his paddy field. In his cross-examination, he has stated that he

does not know how and for whose fault the incident took place.

12. PW-6 Sri Badan Chandra Mahanta, relative of deceased, has stated

that an accident of Nityananda Mahanta had taken place on the road of

Pahumara-Silonibari Bagan road. While he was in his office, he got the

news about the accident and he went to Chaboti Hospital immediately. He

found that Nityananda Mahanta had succumbed to his injuries. The post

mortem examination was done on the body of Nityananda Mahanta. In his

cross-examination,  he  has  stated  that  he  knows  nothing  about  the

occurrence. 

13. PW-7  Dr.  Jugananda  Bori,  Medical  Officer,  has  stated  that  on

24.06.2015,  he  was  working  as  Medical  and  Health  Officer-I  at  North

Lakhimpur Civil  Hospital.  On that day, he had performed post mortem

examination on the dead body of Nityananda Mahanta, aged 60 years,

male. The deceased was brought and identified by UBC 389 Dayananda

Morang and Sri Biren Mahanta. On examination, he found a stout, dead

body of a male aged about 60 years. Eyes and mouth are closed. Rigor
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mortis present. Left parietal region swelling of size 3 cm x 3 cm. Scalp

swelling left parietal region of size 3 cm x 3 cm. Skull fracture left parietal

bone. All the findings are antemortem in nature. Time of death within 24

hours. Mode of death- Accidental. In his opinion, cause of death was due

to head injury with brain haemotoma. Ext-2 is the post mortem report

wherein Ext-2(1) is his signature.

14. PW-8 Sri Chandra Kanta Gogoi, an independent witness, has stated

that one day he had gone to police station as the elder brother of his

friend  Badan  Chandra  Mahanta  met  with  an  accident  and  died.  As

reported to him the deceased was knocked down by a tempo vehicle at

Khagori  Gaon.  Deceased  Nityananda  Mahanta,  elder  brother  of  Badan

Chandra Mahanta was a poor person and he used to sustain his life by

begging and as such on the day of the occurrence while he was begging a

tempo vehicle knocked down him and he died on the spot. The police took

his signature on a piece of paper when he went to the police station. Ext-

3  is  the  seizure  list  wherein  Ext-3(1)  is  his  signature.  In  his  cross-

examination,  he has stated that he had not seen who had driven the

tempo vehicle at the time of the occurrence. He could not say under what

condition the occurrence took place.    

15. PW-9 Inspector Nikhil  Rajkhowa, Investigating Officer,  has stated

that on 24.06.2015 he was working as the I/C of Silonibari Police Outpost.

On that day, one Atul Gogoi lodged an ejahar at the police outpost. After

effecting the G.D. Entry vide no. 439 dated 24.06.2015 he forwarded the

ejahar  to  the  Officer-in-charge  of  North  Lakhimpur  Police  Station  to

register  a  case  and  entrusted  ASI  Diganta  Kalita  to  conduct  the

preliminary  investigation  of  the  case.  Thereafter,  ASI  Diganta  Kalita

examined the informant and recorded his statement, proceeded to the

place  of  occurrence,  prepared  a  rough  sketch  map  of  the  place  of

occurrence,  seized  a  tempo  vehicle  from  the  place  of  occurrence,

recorded the statement of the witnesses found at and around the place of

occurrence, conducted inquest on the dead body of the deceased and

thereafter  sent  the dead body to hospital  for  performing post  mortem

examination. On 29.06.2015 the accused person appeared at the police

outpost and after interrogation he released him on bail.  Thereafter, on
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completion  of  investigation,  he  submitted   charge-sheet  against  the

accused person  under section 279/338/304-A of the Indian Penal Code.

Ext-4 is the extract copy of the G.D. Entry. Ext-5 is the sketch-map of the

place of occurrence. Ext-6 is the seizure list of tempo vehicle. Ext-7 is the

charge-sheet. Ext-8 is the inquest report.     

APPRECIATION OF EVIDENCE

16. The evidence of the witnesses discussed above shows that except

PW-3 Smti. Boby Mili Phukan, none of the other witnesses have seen the

occurrence. According to PW-3 at the time of the occurrence while she

was coming to her shop from her house, at about 10:00- 10:30 AM she

saw from a distance that Nityananda  Mahanta was knocked down by a

tempo vehicle and as such she came running and hold the injured old

man  and  called  the  son  of  injured  person  over  phone.  She  saw  the

accused  driving  the  said  tempo  vehicle.  In  her  cross-examination,

however, she has stated that she had witnessed the occurrence from the

distance but she could not say for whose fault the occurrence took place.

17. The testimonies of PW-1 Sri Atul Gogoi, PW-2 Sri Biren Mahanta,

PW-4 Sri Papu Mala, PW-5 Aftab Ali, PW-6 Badan Ch. Mahanta and PW-8

Chandra  Kt.  Gogoi  reveals  that  they  have  heard  about  the  death  of

Nityananda Mahanta on being knocked down by a tempo but they could

not say how the accident occurred. According to PW-1 Atul Gogoi, who

was the VDP Secretary at the relevant time of the occurrence has stated

that  the  “lathi”  (stick)  that  deceased  Nityananda  Mahanta  had  been

carrying in his hand had struck against the tempo vehicle for which the

occurrence took place. But none of these witnesses could say for whose

fault  the  occurrence  took  place.  To  prove  an  offence  of  rash  and

negligence driving, the prosecution must prove the fact that the accused

was  criminally  rash  in  hazarding  a  dangerous   or  wanton  act  with

knowledge that it is so and that it may cause injury or knowledge that

such injury will probably be caused. The criminality lies in running the risk

of  doing  such  an  act.  Similarly,  Criminal  negligence  is  acting  without

consciousness that illegal mischievous effect will follow and the actor did

not act exercising due caution incumbent upon him. In the instant case,
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there is not an iota of evidence to suggest that accused was either rash

or negligent in his driving. The prosecution witnesses have failed to even

frescoes  the  circumstances  in  such  a  perspective  that  rash  and

negligence can be remotely conjectured against the accused. Hence, I am

of the conclusive opinion that the prosecution has failed to prove the case

beyond all reasonable doubt against the accused person and as such the

points for determinations are decided in negative against the prosecution.

O R D E R

18. In view of the foregoing discussion, I am of the reasonable opinion

that accused  Md. Amzed Ali is acquitted of the accusation under section

279/338/304-A of the Indian Penal Code and as such he is set at liberty

fortwith.

19. The seized vehicle and its documents thereof be disposed of in due

course as per law.

20. The bail  bond of the accused shall  remain in force for a further

period of six months from today.

21. Given under my hand and the seal of this Court on this the 12 th day

of July, 2019. 

     (Shri Narayan Kuri)
   Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer

Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Atul Gogoi (PW-1) 

Sri Biren Mahanta (PW-2)

Smti. Boby Mili Phukan (PW-3)

Sri Papu Mala (PW-4) 

Md. Aftab Ali (PW-5) 

Sri Badan Ch. Mahanta (PW-6) 

Sri Jugananda Bori (PW-7)

Sri Chandra Kr. Gogoi (PW-8)

Inspector Nikhil Rajkhowa (PW-9) 

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Post mortem report (Ext-2)

Seizure list (Ext-3)

Extract copy of G.D. Entry (Ext-4)

Sketch-map (Ext-5)

Seizure list (Ext-6)

Charge-sheet (Ext-7)

Inquest report (Ext-8)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil      

     (Shri Narayan Kuri)
   Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur
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