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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR,NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam

G.R. 1421/2015
U/s 294/323/511/34 IPC

  State of Assam

                     -Vs-

 1. Md. Manowar Hussain
S/O: Late Jafaruddin Sheikh
R/O: C.D. Road, Ward No. 3
P/S: North Lakhimpur
District: Lakhimpur, Assam    

2. Musstt. Masuma Begum
D/O: Md. Manowar Hussain
R/O: C.D. Road, Ward No. 3
P/S: North Lakhimpur
District: Lakhimpur, Assam

                ...............Accused persons

Date of offence explanation : 28.04.2016

Dates of recording evidence of PWs : 10.08.2016, 22.09.2016, 

                                                                          26.04.2017, 07.09.2017, 

                                                                          19.01.2018, 12.06.2018, 

Dates of recording statement u/s 313, Cr.P.C : 20.06.2019

Date of argument : 29.06.2019

Date of judgment : 11.07.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Bidhayak Acharyya, Advocate, for the accused persons

J  U  D  G  M  E  N  T

1. Shorn off prolixity,  the gist  of  the prosecution case is  that on

22.07.2015 Musstt. Hushna Begum lodged an with the Officer-in-charge

of North Lakhimpur Police Station alleging that at about 10:30 PM on
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the same night  while  she went  to  close  the gate  of  their  residence

situated at C.D. Road,  Ward No.  3, in North-Lakhimpur Town, at  that

time,  accused Md.  Manowar Hussain  along with his family members

suddenly  appeared  out  there  and  without  any  provocation  started

rebuking her and her  elder sister  Musstt.  Ashma Begum by uttering

slang words to them and also severely assaulted them as a result she

sustained bleeding injuries. They saved themselves by running away

from  there.  On  hearing  their  scream,  the  neighbouring  people

assembled at  the place  of  occurrence.  It  is  further  alleged that  the

accused persons also tried to outrage the modesty of the informant and

her elder sister. Hence, the case.

2. After  receiving  the  ejahar,  the  Officer-in-charge  of  North

Lakhimpur  Police  Station,  registered  a  case  vide  NLPS  Case  No.

746/2015 under section 294/325/354/511/34 of the Indian Penal Code

and got the investigation into the case commenced. The investigating

officer,  after  completing  the  investigation,  submitted  charge-sheet

under section 294/323/511/34 of the Indian Penal Code against accused

persons  Md.  Manowar  Hussain,  Musstt.  Masuma Begum and Musstt.

Sahin Akhtara Begum to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section  294/323/511/34  of  the  Indian  Penal  Code  was  taken  as  per

section  190(1)(b)  of  the  Code  of  Criminal  Procedure.  The  accused

persons entered their appearance before the Court after receiving the

summon. It is pertinent to mention here that the case as against child-

in-conflict with law Musstt. Sahin Aktara Begum was forwarded to the

Principal Magistrate, Juvenile Justice Board, Lakhimpur as she was found

to be 17 years, 4 months and 4 days on the date of the occurrence.

The case as against accused persons Md. Manowar Hussain and Musstt.

Masuma Begum proceeded in this Court and accordingly copies were

furnished to them as per provision contained in section 207 of the Code

of  Criminal  Procedure.  The  particulars  of  the  offence  under  section

341/323/34 of  the Indian Penal  Code were explained to the accused

persons to which they pleaded not guilty and claimed to face the trial.
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POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether accused persons,  at about 10:30 PM, on 22.07.2015, at

C.D.  Road,  Ward  No.  3,  under  North  Lakhimpur  Police  Station,  in

furtherance of their common intention, uttered slang words to Musstt.

Hushna Begum and her elder sister Musstt. Ashma Begum in or near

any public place, and thereby committed an offence punishable under

section 294/34 of the Indian Penal Code ?

(b) Whether the accused persons, at about 10:30 PM, on 22.07.2015, at

C.D.  Road,  Ward  No.  3,  under  North  Lakhimpur  Police  Station,  in

furtherance  of  their  common  intention,  voluntarily  caused  hurt  to

Musstt. Hushna Begum and her elder sister Musstt. Ashma Begum, and

thereby committed an offence punishable under section 323/34 of the

Indian Penal Code ?

(c) Whether the accused persons, at about 10:30 PM, on 22.07.2015, at

C.D.  Road,  Ward  No.  3,  under  North  Lakhimpur  Police  Station,  in

furtherance of their common intention, attempted to commit an offence

of causing hurt, and thereby committed an offence punishable under

section 323/511/34 of the Indian Penal Code ?

5. During  the  trial  the  Prosecution  side  examined  7  (seven)

witnesses, namely, Miss Husna Begum (PW-1), Miss Asma Begum (PW-

2), Asphia Begum (PW-3) Md. Nesimuddin Ahmed (PW-4), Miss Julphia

Begum (PW-5), Dr. Gunaranjan Miri (PW-6), Md. Ismail Ali (PW-7), and SI

Kameswar Gogoi (PW-8), ASI Lalit Kakoti (PW-7) and exhibited 5 (five)

documents (Shown in the Annexure appended below). After the closure

of the prosecution evidence, the accused persons were examined under

section 313, Cr.P.C. wherein they denied the incriminating materials put

to them from the evidence of the witnesses but they have declined to

adduce evidence in defence.
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DISCUSSION, DECISION AND REASONS THEREOF:

6. The evidentiary facts that need to be appreciated in all the three

points are intertwined as such let me take up all  these three points

together for discussion for the sake of  convenience.  But let  me first

start with the evidence of the medical officer.

7. PW-6 Dr. Gunaranjan Miri, Medical Officer, has stated that on 22-

07-2015 at about 11:40 pm, while he was doing emergency duty at

North Lakhimpur Civil Hospital he examined Husna Begum and Ashma

Begum. On examining Husna Begum, he found superficial bruise over

her  right  forearm and  tenderness  over  right  leg.  Ext-2  is  the  injury

certificate  of  Husna Begum wherein  Ext-2(1)  is  his  signature.  In  his

opinion, this injury was simple and was inflicted by blunt weapon and

the age of injury was within 24 hours. Similarly in the person of Ashma

Begum, he found Bruise over right forearm posterior aspects which was

also superficial.  Ext-3  is  the injury certificate wherein Ext-3(1)  is  his

signature. In his opinion, the injury were simple and was inflicted by

blunt weapon and the age of  the injury was within 24 hours.  In  his

cross-examination,  PW-6  has  stated  that  in  Ext.2  and  3  he  has  not

mentioned the size of the injury as it was only bruise and tenderness.

He has also not recorded the medical  history of  the victims nor the

presence of bleeding in the injury. According to him these injuries may

be self inflicted.

8. Thus evidence of Medical Officer (PW-6) reflects that at 11.40 PM

on 22.7.2015 both Husna Begum and Ashma Begum had bruise  in their

right forearm and Husna had tenderness over right thigh. Now let  me

focus as to how thee sustained those injuries. 

9. PW-1 Miss Husna Begum, informant-cum-victim, has stated that

on  22.08.2015  at  about  10-30  pm she  and  her  elder  sister  Ashma

Begum  had  gone  to  close  the  gate  of  their  house,  when  accused

Manowar Hussain, who was standing outside the gate, pushed her (PW-

1) as a result of which she fell down. Accused Manowar Hussain pulled

the  cloth  of  her  chest  for  which  it  got  torn.  Thereafter,  accused

Manowar  Hussain  assaulted  her  with  his  hands  and also  kicked  her
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elder sister as a result she (PW-1) sustained injury on her hand and

there was bleeding from her injury. Thereafter, she and her elder sister

went inside the house and on that night itself she lodged an ejahar at

the police station. Ext-1 is the ejahar wherein Ext-1(1) is her signature.

The police sent her to the hospital for her medical treatment. 

10. In her cross-examination, PW-1 Husna Begum has stated that the

land  on  which  accused  Manowar  Hussain  has  been  residing  by

constructing house was sold by her father Taibuddin Ahmed. The house

of accused Manowar Hussain is situated on the backside of her father's

house and there is no any separate ingress and egress path to go to his

house and as such accused Manowar Hussain and his family members

used to ingress and egress from their house through the path situated

on  the  land  of  her  father.  After  selling  the  said  land  to  Manowar

Hussain, her father constructed a common gate in front of the said path

for the ingress and egress purpose and through the said gate all  of

them  including  Manowar  Hussain  and  his  family  members  used  to

ingress and egress from their respective houses and if the said get is

kept under lock and key nobody could enter into the land of her father

and sometimes quarrel used to take place between their family and the

family  of  Manowar  with  regard  to  the  said  gate  and  on  the  day  of

occurrence  also  the  fighting  took  place  due  to  the  said  gate.  The

occurrence  took place on the compound of  her  father's  land.  In  the

ejahar they have not mentioned that any of them were suffering from

body pain, ailment, weakness of disability. According to her the ejahar

was written by her brother Aftar Hussain. She has admitted that over

the same incident Sahin Akhtar daughter of accused Manowar Hussain

had lodged an FIR alleging that she and others had assaulted them.

11. PW-2 Miss Ashma Begum, another victim, has stated that at the

time of the occurrence she and her younger sister Hushna Begum had

gone to close the gate of their house. While they were closing their

gate, accused Manowar Hussain came out there and prevented them

from closing the gate and kicked on her back as a result of which she

fell  down on the ground. Thereafter,  accused Manowar Hussain gave

three  kicks  on  her  back  and  gave  a  slap  on  her  cheek.  Accused
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Manowar Hussain also pushed Hushna because of which Hushna fell

down on the ground. Then, Manowar Hussain picked her up by holding

her clothes as a result of which her clothes got torn. Both she (PW-2)

and her  younger  sister  fled  away  from there  and entered into  their

house. Thereafter,  her younger sister lodged an ejahar at  the police

station and the police sent her to hospital for her medical examination.

In her cross-examination, PW-2 Ashma Begum has stated that the land

in which Manowar Hussain constructed the house was purchased from

her father. The house of accused Manowar Hussain is situated on the

backside  of  her  father's  house.  She  has  admitted  that  there  is  no

separate  path  for  the  ingress  and  egress  to  the  house  of  accused

Manowar Hussain and as such the family members of the later used to

commute through through the path situated on the land of her father

and the said path is within the land of her father. In place of tin gate an

iron gate was constructed by her father in front of the path after selling

the land to accused Manowar Hussain and through the said gate family

members  of  twenty  houses  used  to  ingress  and  egress,  including

accused Manowar Hussain and his family members and if the said gate

is kept under lock and key none could ingress and egress to his house.

Prior to the instant occurrence no fighting or case has been instituted

between  her  family  members  and  the  family  members  of  Manowar

Hussain in connection with the said gate. The occurrence took place on

the land of her father. She has clarified that the ejahar was written by

some police personnel.  She has however denied the suggestion that

over  the  same incident  Sahin  Akhtar  daughter  of  accused  Manowar

Hussain had lodged an FIR alleging that she and others had assaulted

them in which she is also an accused. But she has admitted to have

secured bail from court.

12. PW-3  Ashfia  Begum,  sister  of  the  informant  and  victims,  has

stated that  at  the time of  the occurrence she was in her  husband's

house when she heard commotion from the house of her mother and as

such  she  came  out  from  her  husband's  house  and  saw  that   the

accused Manowar Hussain was kicking her elder sister Ashma Begum in

front of the gate of her mother's house. She also saw that thereafter
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Manowar Hussain had pulled and torn the clothes of Hushna Begum.

Ashma Begum and Hushna Begum had come to shut the gate and in

that connection the fighting took place. Thereafter, on that night itself

the ejahar was lodged at the police station and the police sent Hushna

Begum and Ashma Begum to the hospital for their medical treatment.

In her cross-examination, she has clarified that the the land in which

Manowar Hussain is residing by constructing house was purchased from

her father and it is situated on the backside of her father's house. She

has clarified that there is no path for the purpose of ingress and egress

to the house of Manowar Hussain and as such Manowar Hussain and his

family members used the path on the land of her father. From the main

road  to  enter  to  their  compound  there  was  a  tin  gate  which  was

replaced  by  an  iron  gate  by  her  father  and  from  that  gate  family

members of twenty-five houses used to ingress and egress and if the

said  gate  is  kept  under  lock  and key  nobody could  enter  into  their

compound and in connection with the said gate usually altercation took

place  between  her  family  members  and  the  family  members  of

Manowar Hussain.  In connection with the instant case she had

deposed before the Juvenile Justice Board on 19.05.2016. While

deposing before the Juvenile Justice Board she had stated that

after  10:30 PM on getting information about  the  occurrence

from a lady she went to the place of occurrence. She admitted

that in connection with the same occurrence Sahin Akhtara Begum had

a lodged a  case  against  them which  is  registered  as  G.R.  Case  No.

1422/2015 and is pending in the Court  and she one of the accused

persons of that case. Though she had gone to the police station but she

had not seen who had written the ejahar. 

13. PW-4 Md Nesimuddin Ahmed, an independent witness, has stated

that one night at about 10-30 pm he had gone to a shop from his house

for  eating betel  nut  when he saw Ashma Begum (PW-2)  and Husna

Begum (PW-1) near their gate and on asking, they informed him that

they had come to close the gate. When he was standing in that shop

situated at a distance of about 30 ft from their gate for having betel

nut, he saw that Manowar Hussain and his family members were going
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towards the gate of Hushna Begum by the main road.  After about a

minute he heard a sound as if something like a boulder had hit the gate

so he turned around and saw that one "palla" (part) of the gate was in

open  condition  and  Ashma  Begum  was  falling  on  the  ground  and

Manowar Hussain was picking her up by holding her clothes and Husna

Begum had been separating Asma Begum. Thereafter, the neighbouring

people assembled there. In his cross-examination, he has stated that

Hushna and Ashma are his negibours and they are his village relatives.

The occurrence took place on the gate and on one side of gate there is

the land of Toibuddin Ahmed and on its other side the Government land

exists. He knows that in the compound of Toibuddin Ahmed there exists

ten  numbers  of  tenanted  houses  and  in  the  backside  the  house  of

Manowar Hussain located and for all of them there is one common path

which  runs  through the  land  of  Toibuddin  Ahmed.  He  knows that  in

connection with the same occurrence there is also another case and he

deposed in that case. He knows that in connection with the gate apart

from this incident many other incident of fighting had taken place. In

connection  with  the  instant  case  he had earlier  deposed before  the

Juvenile Justice Board. He has further deposed that neither before this

Court  or  before  the  Juvenile  Justice  Board  he  stated  that  he  had

witnessed the 'maar-pit' (physical fighting).  

14. PW-5 Musstt. Julfia Begum, an independent witness, has stated

that on the following morning of the night of occurrence, Ashma Begum

came to her house and informed her accused Monuwar Hussain had

physically assaulted her and Husna Begum and as such she was having

pain  on  her  waist  because  of  being  physically  assaulted.  On  being

called by Ashma Begum to their house, she went there and met Husna

Begum also  and she also  informed her   that  Monuwar  Hussain  had

pulled her "kurta" and torn  the same on the sleeve. In her cross-

examination,  she  has  stated  that  she  does  not  have  any  personal

knowledge of the occurrence as she had not herself seen or heard the

same. Ashma Begum had come to her house by walking. There are five

members in the family of Ashma Begum. She had not herself seen the

cloth of Hushna Begum being torn. 
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15. PW-7 Md Ismail Ali, brother-in-law of the informant,  has stated

that at about 10-30 pm on the night of occurrence, after hearing hue

and cry in the house of his in-laws which is situated one house away

from his house, he went there and saw that the worn cloth (Churidar) of

Husna Begum was torn and he also saw blood on her hand. Ashma

Begum told him that she was having pain on the side of upper part of

her stomach and as such she was finding difficulty in breathing. They

told him that while they had been going to shut their boundary gate,

accused Manowar Hussain assaulted them. In his cross-examination, he

has stated that he had gone to Gohpur for NRC purpose. He went to the

house of  Ashma Begum and Hushna Begum at 10:30 PM and found

them in the courtyard of their house. The occurrence had already taken

place  before he returned from Gohpur.  He had accompanied  Ashma

Begum  and  Hushna  Begum  when  they  were  taken  for  medical

examination.  He  had  also  gone  to  the  police  station  within  10/15

minutes after he had gone to the house of Ashma Begum and Hushna

Begum. The police  had taken Ashma Begum and Hushna Begum to

North  Lakhimpur  Civil  Hospital  from  the  police  station  and  he  also

accompanied them. The North Lakhimpur Civil Hospital will be about 2/

2½ kilometers away from the police station.  He does not remember

how long they remained at the police station. He admitted that he had

deposed before the Juvenile Justic Board, Lakhimpur on 19.05.2016 in

connection with G.R. Case No. 1421/15. He had seen the bleeding on

the hand of Hushna Begum but he had not seen any external injury on

Ashma Begum.  

16. PW-8 S.I. Kameswar Gogoi, Investigating Officer, has stated that

during  the  course  of  investigation,  he  examined  informant  Hushna

Begum and Ashma Begum at the police station itself and recorded their

statements and sent them to North Lakhimpur Civil Hospital for their

medical  treatment,  visited  the  place  of  occurrence  and  prepared  a

sketch-map of the place of occurrence and recorded the statements of

the witnesses found at and around the place of occurrence.  He also

stated  that  the  accused  persons  Manowar  Hussain,  Sahin  Akhtara

Begum and Masuma Begum surrendered at the police station. He also
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stated that  after  completing the investigation,  he submitted charge-

sheet  u/s  294/323/511/34,  IPC  against  all  the  above-named  three

accused persons. Ext-4 is the sketch map of the place of occurrence

and Ext-5 is the charge-sheet. In his cross-examination, he has stated

that he does not know if Sahin Akhtara Begum and Masuma Begum had

lodged an  ejahar  against  Hushna Begum,  Ashma Begum and Ashfia

Begum alleging physical assault. It is not mentioned in the case diary

as to exactly  at  what  time Hushna Begum and Ashma Begum were

taken to the hospital for medical examination.  But they were taken

for medical examination prior to the lodging of FIR. In the injury

certificate of Hushna Begum and Ashma Begum, it is not mentioned

that there was bleeding from their injuries. He has confirmed that PW

Asfia Begum in her statement under section 161 Cr.P.C told him that

when she reached their she saw that her elder sisters Husna Begum

and Asma Begum had been indulged in pushing shoving with Rasmin

Begum and Nazmin Begum i.e. daughter of accused Monwar Hussain

and he (Manowar) in order to quell the fight had pushed aside all of

them and thereupon took away his daughters to his home.

APPRECIATION OF EVIDENCE

17. PW-1 Husna Begum, PW-2 Asma Begum, PW-3 Asphia Begum,

PW-4 Nesimuddin Ahmed, PW-5 Mustt Julfia Begum and PW-7 Ismail Ali

have not uttered a single sentence to the effect that accused persons

used any obscene utterance against Husna Begum and Asma Begum.

Moreover,  from the evidence it  has proved that the occurrence took

place inside the private land of the father of informant Husna Begum

(PW-1).  So,  I  am of  the conclusive opinion that  the prosecution  has

failed to prove the charge against accused under section 294/34 of the

Indian Penal Code against the accused and as such the first point for

determination is answered in negative against the prosecution. 

18. Now,  coming  on  to  the  second  point  for  determination  as  to

whether accused persons had voluntarily  caused hurt  to PW1 Husna

Begum and PW-2 Asma Begum. PW-1 Husna Begum in her Ext.1 FIR has

stated that accused Monwar Hussain along with his family members
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abused them with obscene words and outraged her and her sister Asma

Begum’s modesty and assaulted them. But PW-1 Husna Begum and PW-

2  Asma  Begum  in  their  evidence  has  not  stated  anything  against

accused Miss Masuma Begum although they have implicated her in the

FIR. 

19. The  admitted  fact  that  exists  in  this  case  is  that  accused

Manowar Hussain with his family resides on a land in the backside of

the house of informant Husna Begum which he purchased from Husna’s

father and that accused Monowar Hussain and informant Husna Begum

shares  a common path and with respect  to  this  path some sorts  of

quarrel frequently takes place between both the sides. In fact over the

same  incident  accused  Masuma  Begum  i.e.  daughter  of  accused

Monowar Hussain had lodged a case against informant Husna Begum

and against her sisters PW-2 Asma Begum and PW-3 Asfia Begum vide

GR No.1422/2015 which is tried as cross-case to this case, in this Court

itself. Since a long drawn dispute exists between both the sides as such

the  evidence  of  the  witnesses  need  to  be  appreciated  with

circumspection and caution to sift the chaff from the grain. 

20. Apart  from victim PW-1 Husna Begum and PW-2 Asma Begum

two other witnesses have claimed to have witnessed the occurrence of

which  PW-3  Asfia  Begum  is  the  sister  of  PW-1  &  2,  and  PW-4

Nesimuddin Ahmed, the village relative of PW-1 & 2. PW-7 Md. Ismail Ali

who has reportedly come to the place of the occurrence immediately

after  the  occurrence  is  also  turned  out  to  be  the  brother-in-law  of

informant  PW-1  Husna  Begum.  Although  in  the  Ext.1  ejahar  it  has

specifically mentioned that a number of local people had at the place of

the occurrence, but no such persons have been examined by the I/O or

the prosecution has adduced as witness. 

21. PW-1 Husna Begum has claimed that when she was closing the

gate  accused  Monowar  Hussain  was  standing  outside  the  gate  and

suddenly pushed her aside and thereafter he pulled her up by holding

the  cloth  on  her  chest  for  which  her  cloth  got  torn  and  thereafter

accused Monowar assaulted her with hand and kicked her elder sisister
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PW-2 Asma Begum. PW-2 Asma Begum has also stated that when they

were  closing  the  gate  accused  Monowar  Hussain  came  their  and

prohibited them from closing it and thereafter accused kicked her from

behind for which she fell down and again accused kicked thrice in her

back and slapped once in her cheek. She has stated that accused had

pushed aside Husna for which she fell down and thereupon when he

pulled up Husna by holding her wearing shirts it got torn. PW-3 Asfia

Begum, sister of PW-1 & 2 although claims to have seen that accused

Monwar kicking Asma and torn  the cloth  of  Husna by pulling it,  but

while deposing before the Juvenile Justice Board in connection

with the same case had stated that she reached the place of

the  occurrence  after  10:30  PM  and  that  too  on  getting

information about the occurrence from a lady. But before PW-8

I/O, PW Asfia Begum has stated that when she reached there, she saw

that  her  elder  sisters  Husna  Begum  and  Asma  Begum  had  been

indulged in pushing shoving with Rasmin Begum and Nazmin Begum

i.e. daughter of accused Monwar Hussain and he (Manowar) in order to

quell the fight had pushed aside all of them and thereupon took away

his  daughters  to  his  home.  Thus,  the  version  of  PW-8 Asfia  Begum

appears  to  be  contradictory  from  that  of  her  deposition  before  the

police. Same is the case with PW-4 Nesimuddin Ahmed, who also claims

to have seen the occurrence, but in his deposition he has admitted to

have not  deposed that either before this Court or before the Juvenile

Justice Board that he had witnessed the 'maar-pit' (physical fighting).

Thus  eye-witness  PW-3  Asfia  Begum  and  PW-4  Nesimuddin  have

contradicted  themselves  from their  previous  versions  made  in  other

fora, which also go to core in shaking their credence.

22. PW-7  Md  Ismail  Ali,  brother-in-law  of  the  informant,  in  his

examination-in-chief  has  stated  to  have  gone  to  the  place  of  the

occurrence after hearing hue and cry in the house of his in-laws and

having reached there he saw that the worn cloth (Churidar) of Husna

Begum was torn and he also saw blood on her hand and thereupon they

narrated the incident to him. In his cross-examination, he has stated

that he had gone to Gohpur for NRC purpose and the occurrence had
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already taken place before he returned from Gohpur. He had seen the

bleeding  on  the  hand  of  Hushna  Begum but  he  had  not  seen  any

external injury on Ashma Begum. It means he had also not seen the

occurrence.

23. In  the final  analysis  it  has  come out  that  except  PW-1 Husna

Begum  and  PW-2  Asma  Begum,  none  of  the  other  prosecution

witnesses  have  witnessed  the  occurrence  and  had  just  given  the

version  deposed  by  PW-1  and  PW-2  upon  being  learnt  about  the

incident from their mouth. The Hon’ble Gauhati  High Court speaking

through  its  division  bench  in  Sadat  Ali  and  Others  vs  State  of

Tripura,  2005(1)  GLT  132 while  discussing  on  the  manner  of

appreciating evidence in counter cases has held “16. While pronouncing

the judgment on the guilt or otherwise of the accused facing the two

trials,  the  judgment  of  each  case  shall  be  kept  confined  to  the

discussion of the evidence adduced in that particular case and a court

shall  not  make use of  the evidence of  one case  for  the purpose of

enabling it to pronounce the judgment in the other case or allow its

findings in one case to be influenced in any manner whatsoever to the

prejudice of the accused by views, which it may have formed in the

other case. 17. In other words, while considering the guilt or otherwise

of an accused in a case, the evidence from the counter or cross case, as

it commonly called, cannot be imported into the case and based on the

evidence adduced in a cross-case, the guilt or otherwise of the accused

cannot be determined. This,  however, does not mean that a person,

who is an accused in the cross-case, cannot give evidence in the case

launched against him even if the evidence which he seeks to give, has

some bearing or may have some bearing in the case in hand…….” 

24. In the instant case it has been established that both the parties

has deep animosity over sharing of  the common path and over this

matter  both the  parties  have  lodged cases  alleging  physical  assault

against each other. But the material available in the prosecution case

does not impeccably proves the fact as to who the aggressor and who

was the defender given the fact the version of PW-3 Asfia Begum before

the police has winched forth a ground wherein it can be conjectured
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that the victims might have indulged in a fight with the daughter of

accused Manowar Hussain and he intervened and in this pushing and

shoving the victims might have sustained those injuries. Considering

the inimical relation of the parties, contradictory versions of so-called

independent witnesses who are in fact close relatives of the victims and

existence of a doubt that victims might have also indulged in a fight

with the daughter of accused Manowar Hussain because they have not

implicated them in their evidence although depicted their role in the

FIR, constrained me to hold that the prosecution case is not beyond all

reasonable doubt and as such point number 2 and 3 are decided in

negative against the prosecution.

O R D E R

25. In view of the above discussion, I hereby  acquit accused persons

Md. Manowar Hussain and Musstt. Masuma Begum  from the accusation

under section  294/323/511/34  of  the Indian Penal  Code and as such

they are set at liberty forthwith. The bail-bonds of the accused persons

shall remain in force for a further period of six months. 

26. The  judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open court on this 11th day of July, 2019.

              

 (Shri Narayan Kuri)
Chief Judicial Magistrate,

       Lakhimpur, North Lakhimpur
Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur   

                              Contd. …… Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Musstt. Hushna Begum (PW-1)

Musstt. Ashma Begum (PW-2)

Musstt. Ashfia Begum (PW-3)

Md. Nesimuddin Ahmed (PW-4)

Musstt. Julfia Begum (PW-5)

Dr. Gunaranjan Mili (PW-6) 

Md. Ismail Ali (PW-7)

SI Kameswar Gogoi (PW-8)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Injury certificate (Ext-2)

Injury certificate (Ext-3)

Sketch-map (Ext-4)

Charge-sheet (Ext-5)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                    (Shri Narayan Kuri)
                  Chief Judicial Magistrate,

                 Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer
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