
GR 1422/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam

G.R. 1422/2015
Under section 341/323/34 of the Indian Penal Code

   State of Assam

                      -Vs-

 1. Musstt. Ashfia Begum
W/O: Md. Ismail Ali
R/O: C.D. Road, Ward No. 3
P/S: North Lakhimpur
District: Lakhimpur, Assam    

2. Musstt. Ashma Begum
D/O: Tayabuddin Ahmed
R/O: C.D. Road, Ward No. 3
P/S: North Lakhimpur
District: Lakhimpur, Assam

3. Musstt. Hushna Begum
D/O: Tayabuddin Ahmed
R/O: C.D. Road, Ward No. 3
P/S: North Lakhimpur
District: Lakhimpur, Assam    

                ...............Accused persons

Date of offence explanation : 25.04.2016

Dates of recording evidence of PWs : 08.08.2016, 06.10.2017, 

                                                                          19.01.2018, 27.11.2018, 

                                                                          07.06.2019                      

Dates of recording statement u/s 313, Cr.P.C : 29.06.2019

Date of argument : 29.06.2019

Date of judgment : 11.07.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Biman Borah, Advocate, for the accused persons
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J  U  D  G  M  E  N  T

1. The  vignette  of  the  prosecution  case  is  that  on  22.07.2015

Musstt.  Sahin  Akhtara  Begum  lodged  an  ejahar  with  the  Officer-in-

charge of North Lakhimpur Police Station alleging that at about 10:40

PM on 22.07.2015 while the informant along with her family members

were returning home from the house of her maternal uncle after having

feast on occasion of Idd, accused persons Musstt. Sofia Begum, Musstt.

Ashma  Begum,  Musstt.  Hushna  Begum,  Musstt.  Ashfia  Begum  alias

Moina, Md. Abdul Alim alias Tomas, Musstt. Julfia Begum, Md. Ismail  Ali,

Musstt. Mamoni Begum and Md. Akhtar Ahmed, who were waiting on

the road from before, in a group, severely assaulted her and her family

members by holding their hair and also grounded them and tore their

wearing garments. The above-named accused persons also pressed the

informant with their legs for which she sustained grievous injuries. That

apart,  the accused persons snatched away a mobile handset and an

amount of Rs. 5,000/- (rupees five thousand) from the possession of the

father of the informant and a gold chain from the neck of her elder

sister. Hence, the case.

2. After  receiving  the  ejahar,  the  Officer-in-charge  of  North

Lakhimpur  Police  Station,  registered  a  case  vide  NLPS  Case  No.

747/2015 under section 143/325/427/379 of the Indian Penal Code and

got  the  investigation  into  the  case  commenced.  The  investigating

officer,  after  completing  the  investigation,  submitted  charge-sheet

under  section 143/323/34 of  the  Indian  Penal  Code against  accused

persons  Musstt.  Ashma  Begum,  Musstt.  Ashfia  Begum  and  Musstt.

Hushna Begum to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 143/323/34 of the Indian Penal Code was taken as per section

190(1)(b)  of  the  Code  of  Criminal  Procedure.  The  accused  persons

entered their appearance before the Court after receiving the summon.

Copies  were  furnished  to  the  accused  persons  as  per  provision

contained  in  section  207  of  the  Code  of  Criminal  Procedure.  The
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particulars of the offence under section 341/323/34 of the Indian Penal

Code were explained to the accused persons to which they pleaded not

guilty and claimed to face the trial.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused persons, at about 10:40 PM, on 22.07.2015, at

C.D.  Road,  Ward  No.  3,  under  North  Lakhimpur  Police  Station,  in

furtherance  of  their  common intention,  wrongfully  restrained Musstt.

Sahin Akhtara Begum and her family members, and thereby committed

an offence punishable u/s 341/34 IPC?

(b) Whether the accused persons, at about 10:40 PM, on 22.07.2015, at

C.D.  Road,  Ward  No.  3,  under  North  Lakhimpur  Police  Station,  in

furtherance  of  their  common  intention,  voluntarily  caused  hurt  to

Musstt. Sahin Akhtara Begum and Musstt. Anuwara Begum, and thereby

committed an offence punishable u/s 323/34 IPC? 

5. During  the  trial  the  Prosecution  side  examined  7  (seven)

witnesses,  namely,  Md.  Nizamuddin  Ahmed  (PW-1Md.  Yusuf  Ali  (PW-

2)Musstt. Sahin Akhtara Begum (PW-3) Dr. Gunaranjan Miri (PW-4) Md.

Balu Sheikh (PW-5) Musstt. Anuwara Begum (PW-6)ASI Lalit Kakoti (PW-

7) and exhibited 5 (five) documents (Shown in the Annexure appended

below).  After  the  closure  of  the  prosecution  evidence  the  accused

persons were examined under section 313, Cr.P.C. wherein they denied

the  incriminating  materials  put  to  them  from  the  evidence  of  the

witnesses and declined to adduce evidence in defence.

DISCUSSION, DECISION AND REASONS THEREOF:

6. The evidentiary facts  that need to be appreciated in both the

points  are  intertwined  as  such  let  me  take  up  both  these  points

together for discussion for the sake of convenience.
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7. PW-1  Md.  Nizamuddin  Ahmed,  an  independent  witness,  has

stated that one day, at about 10:00 PM, he went out of his house to

have betel-nut in the nearby shop when he noticed accused persons

Ashma Begum and Hushna Begum had been standing near the gate

and on being asked, they had told him to have come there to close the

gate. While he was taking betel-nut he saw  Manowar Hussain along

with his wife and two daughters were coming. Thereafter, he heard a

sound of  hitting  an  object  against  the  gate  and  as  such  he  turned

around and saw that Manowar Hussain chasing accused Ashma Begum.

Thereafter,  he saw Monowar  Hussain  had been physically  assaulting

Ashma Begum and Hushna Begum. In his cross-examination,  he has

stated that the iron gate was of the accused persons and through the

said  gate  people  of  twenty  houses  used  to  ingress  and  egress  and

during night the accused persons used to close the said gate. 

8. PW-2 Md. Yusuf Ali, another independent witness, has stated that

on the day of occurrence hearing commotion on the road he came out

and  saw  Monuwara  Begum  had  been  physically  assaulting  Ashma

Begum and Hushna Begum. In his cross-examination, he has stated that

after the fighting he saw that the clothes of Ashma and Hushna were in

torn condition.

9. PW-3  Miss  Sahin  Akhtara  Begum,  informant-cum-victim,  has

stated that at about 10:40 PM on 22.07.2015 the occurrence took place

on the pathway leading  to their house. She along with her parents and

her elder sister were returning home from the house of her maternal

uncle Tuil Rahman after having feast of Idd and as they about to enter

the gate from the main road, Ismile Ali, Safia Begum, Abdul Alim, Julfia

Begum, Mamoni Begum, Hushna Begum, Ashma Begum, Ashfia Begum

and Aktar Ahmed were standing at the gate from before. As they were

about to enter their gate, accused Ashfia Begum, Hushna Begum and

Ashma Begum pulled her  inside the gate by holding her hands and

thereafter  dragged her  on the ground by holding her  hair  and then

physically assaulted her and tore her cloth which she was wearing. She

sustained  pain  on  her  head  and  hands.  Julfia  Begum  and  Mamoni
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Begum also pulled her elder sister Masuma Begum inside the gate and

thereafter Hushna Begum snatched the gold necklace from her elder

sister. As her parents entered inside the gate, Ashma Begum snatched

cash amount of Rs. 5,000/- (rupees five thousand) and a mobile phone

from her father Manowar Hussain. Thereafter, she lodged an ejahar at

the  North  Lakhimpur Police  Station.  The police  sent  her  for  medical

examination. Ext-1 is the ejahar, Ext-1(1) is her signature. The police

examined  her  in  connection  with  the  occurrence.  In  her  cross-

examination, she has admitted that accused Hushna Begum lodged an

ejahar  against  them  at  North  Lakhimpur  Police  Station  with  the

allegation that  at  10:30 PM on 22.07.2015 they physically assaulted

Hushna Begum and Ashma Begum and outraged their modesty. That

case was lodged against her, her father Monowar Hussain and her elder

sister Masuma Begum. The case against her was referred to Juvenile

Justice Board and the case as against her father and her elder sister has

been  going  on.  She  does  not  remember  if  the  police  had  come

searching for her father and how her father obtained bail in that case.

She has clarified that the the gate near with the occurrence had taken

place is of the accused persons and after entering inside the gate, the

house of the accused persons comes first. In Ext-1, there is no mention

that the occurrence  had taken place on 22.07.2015 but it  is  written

therein that all  the nine accused persons had assaulted her and her

elder sister. There is no mention that only three accused persons had

assaulted  them.  She  does  not  remember if  her  father  had obtained

anticipatory bail from the Hon'ble Sessions Judge after keeping himself

away from the police.  

10. PW-4  Dr.  Gunaranjan  Miri,  Medical  Officer,  has  stated  that  at

11:44 PM on 22.07.2015 he had examined Anuwara Begum, daughter

of Manowar Hussain, resident of Ward No 3, North Lakhimpur and found

tenderness over  nap of  neck.  There was  plaster  of  paris  cast  found

applied  over  left  forearm  which  was  13  days  old  according  to  the

patient. In his opinion, the injury was simple in nature, inflicted by blunt

weapon and the age of injury was within 24 hours. Ext-2 is the injury

certificate, Ext-2(1) is his signature. He has further stated that on the
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same  night,  at  12  mid  night,  he  had  also  examined  Sahin  Akhtar

Begum,  daughter  of  Md.  Manowar  Hussain,  resident  of  Ward  No.  3,

North Lakhimpur, and found tenderness over back and over head. In his

opinion, the injury was simple in nature, inflicted by blunt weapon and

the age of injury was within 24 hours. Ext-3 is the injury certificate, Ext-

3(1) is his signature.  In his cross-examination,  he has stated that in

tenderness, there exists no external injury. He had found tenderness as

per the version of the injured persons as they complained of pain and

those areas/parts of the body. In Ext-2 and Ext-3, there is no mention

that the injured persons were examined on police requisition. 

11. PW-5 Md. Balu Sheikh, another independent witness, has stated

that on the day of occurrence he had gone to the house of his cousin

brother Tomas Sheikh and the police had already taken away the wife of

Tomas  Sheikh  to  the  police  station.  Tomas  Sheikh  asked  him  to

accompany him to the police station and accordingly, he went with him

to the police station where Police noted down his name and his father’s

name. Later on, he came to know that some fighting had taken place.

12. PW-6  Musstt.  Anuwara  Begum,  mother  of  the  informant,  has

stated that the occurrence had taken place about three years ago (form

27.11.2018)  at about 10:40 PM inside the gate of the accused persons.

Her  husband  Manowar  Hussain,  herself,  and  her  daughters  Masuma

Begum and Sahin Akhtara Begum were returning from the house of her

elder brother Tuil Rahman after having dinner there. After reaching near

the  gate,  they  saw  Ashfia  Begum,  Hushna  Begum,  Ashma  Begum,

Mamoni Begum, Julfia Begum, Sufia Begum, Abdul Alim, Aftar Ahmed

and Ismail  Ali  were standing inside the gate. As they were about to

enter inside the gate, accused persons Asfia Begum, Ashma Begum and

Hushna  Begum  got  hold  of  the  hair  of  Sahin  Akhtara  Begum  and

dragged  her  on  the  ground  and  thereafter,  all  the  three  accused

persons physically assaulted her with their hands. Thereafter, Mamoni

Begum and Julfia Begum pulled her another daughter Masuma Begum

inside the gate by holding her hand. Thereafter, Hushna Begum pulled

off the gold chain (necklace) of her daughter Masuma Begum. As her
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husband and she tried to rescue their daughters Masuma Begum and

Sahin Akhtara Begum, Ashma Begum took away the mobile phone and

cash amount of Rs.5,000/- from the pocket of her husband. Thereafter,

the accused persons and their associates went inside from the gate and

they  went  to  North  Lakhimpur  Police  Station  where  her  daughters

lodged an ejahar  there.  The police sent her daughter  Sahin Akhtara

Begum to the North-Lakhimpur Civil Hospital for  medical treatment and

she had also accompanied her. In her cross-examination, she has stated

that the accused persons had also lodged an ejahar against them in the

night of on 22.07.2015. At the time of filing the ejahar her husband and

she had also gone to the police station along with their daughters. The

gate where the occurrence had taken place was an iron gate and it was

constructed by the accused persons. 

13. PW-7  ASI  Lalit  Kakoti  has  stated  that  during  the  course  of

investigation, he examined both the informants namely Sahin Akthara

Begum and Masuma Begum at the police station itself  and recorded

their statements and sent both them to North Lakhimpur Civil Hospital

for their medical examination. Thereafter, he proceeded to the place of

occurrence and inspected the same and prepared a sketch map of the

place of the occurrence. He also examined the witnesses found at and

around the place of occurrence and recorded their statements. He went

in search for FIR-named accused persons, namely, Ashma Begum, Sofia

Begum, Hushna Begum, Ashfia Begum alias  Moina,  Abdul  Alim alias

Tomas, Julfia Begum, Ismile Ali, Mamoni Begum and Akhtar Ahmed but

did not find any of them. He has further stated that on 27.07.2015 all

the above named accused persons appeared at the police station but

finding  incriminating  materials  against  only  accused  persons  Ashma

Begum,  Hushna  Begum  and  Ashfia  Begum  he  arrested  them  and

allowed them to go on bail. Thereafter, he collected the medical reports

of  the  victims  and  on  completing  his  preliminary  investigation,  he

handed over the case diary to the Officer-in-charge of North Lakhimpur

Police Station. Thereafter, SI Jyoti Mili on the basis of the investigation

conducted by him submitted charge-sheet under section 341/323/34 of

the Indian Penal Code against accused persons  Ashma Begum, Hushna
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Begum and  Ashfia  Begum.  Ext-4  is  the  sketch-map  of  the  place  of

occurrence and Ext-5 is the charge-sheet. In his cross-examination, he

has stated that at about 10:45 PM on 22.07.2015 the occurrence took

place but the information was received at the police station at 10:45 AM

on  22.07.2015.  On  the  day  of  occurrence  he  had  recorded  the

statement of informant Sahin Akhtara Begum at the police station. But

he did not meet the father of informant, namely, Manowara Hussain at

the police station and he did not record his statement. 

14. PW-7 I/O has stated that witness Sahin Akhtara Begum did not

tell  him that as they were about to enter their gate,  Ashfia Begum,

Husna Begum  and Ashma Begum pulled her inside the gate by holding

her hands and thereafter dragged her on the ground by holding her hair

and then physically assaulted her and tore  her cloth which she was

wearing  and she  sustained  pain  on  her  head and hands;  that  Julfia

Begum and Mamoni Begum also pulled her elder sister Masuma Begum

inside  the  gate  and  thereafter  Hushna  Begum  snatched  the  gold

necklace from her elder sister and that as her parents entered inside

the gate, Ashma Begum snatched away cash amount of Rs. 5,000/- and

a mobile phone from her father Monowar Hussain. 

15. Similarly witness Anuwara Begun did not tell the I/O that after

reaching near the gate they had seen Ashfia Begum, Husna Begum,

Ashma Begum, Mamoni Begum, Julfia Begum, Sufia Begum, Abdul Alim,

Aftar  Ahmed  and  Ismail  Ali  standing  inside  the  gate;  that  accused

persons Asfia Begum, Ashma Begum and Husna Begum got hold of the

hair  of  Sahin  Akhtara  Begum  and  dragged  her  on  the  ground  and

thereafter, all the three accused persons physically assaulted her with

their hands; that Mamoni Begum and Julfia Begum pulled her another

daughter  Masuma Begum inside  the  gate  by  holding  her  hand  and

thereafter,  Husna Begum pulled off the gold chain (necklace) of  her

daughter Masuma Begum; that as her husband and she tried to rescue

their daughters Masuma Begum and Sahim Akhtara Begumn, Ashma

Begum took away the mobile phone and cash amount of Rs. 5,000/-

from the pocket of her husband.  
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APPRECIATION OF EVIDENCE

16. The admitted fact  that has come out in  course of  trial  is  that

accused Hushna Begum had lodged, over the same incident,  a case

against  informant  Sahin  Akhtara  Begum,  her  elder  sister  Masuma

Begum and father Manowar Hussain vide No. GR No. 1421/2015 which

is tried as cross-case to this case. In the Ext.1 FIR it has alleged that at

10.40 PM on the day of the occurrence Hushna Begum, Sofia Begum,

Ashma  Begum,  Ashfia  Begum,  Abdul  Alim,  Julfia  Begum,  Ismail  Ali,

Mamoni  Begum  and  Aktar  Ahmed  had  assaulted,  and  torn  wearing

garments of Sahin Akhtara Begum and Masuma Begum and took away

cash and mobile phone from the possession of their father Manowar

Hussain.

17. PW-3 Sahin Akhtara  Begum, informant,  has stated that  at  the

time of the occurrence while she along with her parent and elder sister

Masuma  Begum  had  been  entering  the  main  gate  to  their  house,

accused Ashfia Begum, Hushna Begum and Ashma Begum pulled her

inside the gate by holding her hands and dragged her on the ground by

holding her hair and thereafter physically assaulted her and torn her

clothes. According to her it was Julfia Begum and Mamoni Begum who

had pulled her elder sister Masuma Begum inside the gate and accused

Hushna Begum snatched away gold necklace of her.  Accused Ashma

Begum snatched away cash Rs. 5000/- and a mobile phone from her

father Manowar Hussain. 

18. PW-6 Anuwara Begum who is the mother of PW-3 Sahin Akhtara

Begum has corroborated the version of PW-3. But she has added that

she and her husband Manowar Hussain had been trying to rescue their

daughters when accused Ashma took away the mobile phone and cash

Rs. 5000/- from the possession of her husband. But interestingly both

PW-3 Sahin and PW-6 Anowara did not narrate those facts to the I/O

(PW-7).  These  basic  facts  are  the  genesis  of  the  occurrence  and

omission to state those facts to the I/O amounts to contradiction, in my

reasonable opinion.
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19. It  is  trite  to  say  that  the  testimony of  injured  witnesses  gets

greater weightage because it guarantees their presence at the time of

the occurrence  and also they want  to  see their  actual  assailant  get

punished. But in the instant case, the accused persons had lodged a

case against informant of this case and against their father Manowar

Hussain and as such considering the degree of enmity, I restrain myself

from weighing  the  evidence  of  PW-3 and PW-6 on  their  face  value.

Moreover, independent witnesses PW-1 Md. Nizamuddin Ahmed, PW-2

Md. Yusuf Ali, and PW-5 Balu Seikh have not supported the version of

PW-3 Sahin and her mother PW-6 Anowara. In fact PW-1 Nizamuddin

Ahmed and PW-2 Md. Ysusuf Ali had seen Monowar Hussain, father of

informant,  assaulting  accused  Hushna  Begum  and  Ashma  Begum.

Further,  nowhere  in  Ext.1  FIR  it  has  mentioned  that  PW-6  Anowara

Begum had sustained injuries in this case.  Even PW-3 Sahin did not

state that in the melee her mother Anowara received injuries but she

was  medically  examined  by  police  vide  Ext.3.  In  other  words  it

disproves the accusation that accused persons had assaulted Anowara

Begum.  The  prosecution  has  also  not  cited  another  FIR  named

informant Masuma Begum as witness in this case for the reason best

known to the I/O. 

20. Thus,  the  omission  to  state  crucial  facts  to  the  I/O  and  non-

supporting evidence of independent witnesses to the prosecution case,

creates a doubt  that accused persons had indeed caused hurt to victim

Sahin  Akhtara  Begum  and  Anowara  Begum.  Hence  I  am  of  the

conclusive opinion that the prosecution has failed to prove the charge

under section 323/34 of the IPC against accused persons and as such

the second point for determination is decided against the prosecution.

21. From the evidence discussed so far, it has come out that accused

persons were near their own gate and the victim Sahin along with her

parent and sister had come to enter the house through that gate. It

means victim had come to the gate own her own will. Since the offence

of assault under section 323 IPC stands not proved against the accused

persons as such I am of the reasonable opinion that allegation under
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section 341 IPC also stands evaporated consequently. Hence, I hereby

decide the first point for determination against the prosecution as well.

O R D E R

22. In view of the above discussion, I hereby  acquit accused persons

Musstt.  Ashma  Begum,  Musstt.  Ashfia  Begum  and  Musstt.  Hushna

Begum from the  accusation  under  section  341/323/34  of  the  Indian

Penal Code and as such they are set at liberty forthwith. The bail-bonds

of the accused persons shall remain in force for a further period of six

months. 

23. The  judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open court on this 11th day of July, 2019.

              

(Shri Narayan Kuri)
        Chief Judicial Magistrate,

                                                                    Lakhimpur, North Lakhimpur
Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur  

                               Contd. …… Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Nizamuddin Ahmed (PW-1)

Md. Yusuf Ali (PW-2)

Musstt. Sahim Akhtara Begum (PW-3)

Dr. Gunaranjan Miri (PW-4)

Md. Balu Sheikh (PW-5) 

Musstt. Anuwara Begum (PW-6)

ASI Lalit Kakoti (PW-7)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Injury certificate (Ext-2)

Injury certificate (Ext-3)

Sketch-map (Ext-4)

Charge-sheet (Ext-5)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                   (Shri Narayan Kuri)
                 Chief Judicial Magistrate,

                 Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer
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