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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, LAKHIMPUR,
NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 2363/2015
Under section 279/304-A/427 of the Indian Penal Code

State of Assam

                   -Vs-

Sri Dilip Gogoi
S/O: Late Bholanath Gogoi
R/O: Pahumara
P/S: North Lakhimpur
District: Lakhimpur, Assam
                                 ...............Accused person

Date of offence explanation : 20.06.2016

Dates of recording evidence : 15.09.2016, 22.09.2017, 

   21.11.2017, 21.03.2018,

    28.06.2018, 02.05.2019,  

  30.05.2019 

Statement u/s 313, Cr.P.C. recorded on : 27.06.2019

Date of argument : 06.07.2019

Date of judgment : 20.07.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Murtaz Ahmed, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. Prosecution case has arisen out of an ejahar lodged on 15.11.2015

by one Smti. Sabita Kalita before the Officer-in-charge of North Lakhimpur

Police Station alleging that at about 7:00 PM on 11.11.2015 her husband

Late Prasanta Kalita parked his Activa scooty bearing registration number

AS-07-G-4819 on his own side by road near Gariajan bridge located at

Chinatolia  village  and  was  taking  over  his  mobile  phone,  when  a

Page 1 of 13



G.R. 2363/2015

2

Mahendra  tractor  bearing  registration  number  AS-07-C-8209,  coming

from  Bogolijan  Gaon  side  to  Lakhimpur  side,  driven  in  a  rash  and

negligent manner and in very high speed, knocked down her husband

along with the scooty. As a result of the accident, her husband died on the

spot and the scooty was completely damaged. There was delay in lodging

the ejahar as the informant was busy with the last rites and rituals of her

husband. Hence, the case.  

2. After  receiving the FIR,  the Officer-in-charge of  North  Lakhimpur

Police  Station registered a  case vide NLPS Case No.  1215/2015 under

section  279/304-A  of  the  Indian  Penal  Code.  During  the  course  of

investigation,  police  arrested  accused  Sri  Dilip  Gogoi  and  after

interrogating him and thereafter  he was  allowed to  go  on bail  as  the

registered  sections  were  bailable.  The  investigation  in  this  case  was

carried out, and after the completion of investigation, the investigating

officer submitted charge-sheet under section 279/304-A/427 of the Indian

Penal Code against accused Sri Dilip Gogoi to stand trial in the Court.

3. On receipt of the charge-sheet,  cognizance of the offence under

section 279/304-A/427 of the Indian Penal Code was taken as per section

190(1)(b) of the Code of Criminal Procedure. After the appearance of the

accused person before the Court,  copies were furnished to him as per

section  207 of  the  Code of  Criminal  Procedure.  The particulars  of  the

offence  under  section  279/304-A/427  of  the  Indian  Penal  Code  were

explained  to  the  accused  person  to  which  he  pleaded  not  guilty  and

claimed to face the trial.

POINTS FOR DETERMINATION:

4. The points which are required to be determined for a just decision

of this case are as follows:

(a) Whether the accused, at about 7:00 PM, on 11.11.2015, at Chinatolia

Gaon 'pucca' road, near Gariajan bridge, under North Lakhimpur Police

Station, drove a tractor (Mahendra) bearing registration No. AS-07-C-8209

on  the  public  road  in  a  manner  so  rash  or  negligent  as  to  endanger
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human life, or to be likely to cause hurt or injury to any other person, and

thereby committed an offence punishable under section 279 of the Indian

Penal Code ?

(b) Whether the accused, at about 7:00 PM, on 11.11.2015, at Chinatolia

Gaon 'pucca' road, near Gariajan bridge, under North Lakhimpur Police

Station, caused the death of Prasanta Kalita, husband of informant Smti.

Sabita Kalita, by riding  a tractor (Mahendra) bearing registration number

AS-07-8209  on  the  public  road  in  a  rash  and  negligent  manner  not

amounting  to  culpable  homicide,  and  thereby  committed  an  offence

punishable u/s 304-A, IPC ?

(c)  Whether the accused person,  at  about 7:00 PM, on 11.11.2015, at

Chinatolia  Gaon  'pucca'  road,  near  Gariajan  bridge,  under  North

Lakhimpur Police Station, committed mischief by causing wrongful loss by

damaging the Activa scooty bearing registration number AS-07-G-4819,

being parked by the side of the public road on its own side, and thereby

committed an offence punishable under section 427 of the Indian Penal

Code ?

5.      During  the  trial  the  Prosecution  side  could  examine  9  (nine)

witnesses, namely, Smti. Sabita Kalita (PW-1), Sri Biplab Das (PW-2), Sri

Pradip Kamal Das (PW-3), Sri Jitu Kalita (PW-4), Sri Moina Dutta (PW-5), Sri

Biren Kalita(PW-6), Dr. Jugananda Bori (PW-7), Inspector Jibon Das (PW-8),

ASI Nityananda Bhuyan (PW-9) and exhibited 9 (nine) documents (Shown

in the Annexure appended below). The defence side has cross-examined

prosecution witnesses.  On closure of  the prosecution witnesses all  the

incriminating  materials  surfaced  thereon  against  the  accused  person

were  put  to  his  explanation  under  section  313  Code  of  Criminal

Procedure. The defence plea was in complete denial. I  have heard the

Argument of both sides and thereupon come to the following finding:  

DISCUSSION, DECISION AND REASONS THEREOF :

6. Let  me,  first  of  all,  re-produce  herein  below  the  gist  of  the

testimonies of the witnesses examined by the prosecution in this case.
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7. PW-1 Smti. Sabita Kalita, informant, has stated that at about 7:00-

7:30 PM on 11.11.2015 while she was present in the house one person

came to their house and informed that her husband met with an accident

at Chinatolia near Gariajan bridge for which she immediately rushed to

the place of occurrence but in the meantime the police had shifted her

husband to the hospital and as such she went to Chaboti Hospital and

found that her husband had already expired. She came to know from the

police  that  a  tractor  dashed  against  the  Activa  scooty  driven  by  her

husband and caused the accident. After three days of the occurrence she

lodged an ejahar at the police station in connection with the occurrence.

Ext-1 is the ejahar wherein Ext-1(1) is her signature. The police seized the

said scooty from the place of occurrence and she put her signature in the

seizure  list  Ext-2  wherein  Ext-2(1)  is  her  signature.  In  her  cross-

examination, she has stated that the facts which she had mentioned in

the  ejahar  were  heard  from  others.  She  had  not  witnessed  the

occurrence. 

8. PW-2 Sri Biplab Das, an independent witness, has stated that an

accident took place between a tractor and a scooty on the night of Diwali

in  the  year  2015  near  his  house  which  is  situated  near  the  place  of

occurrence. As there was commotion, as such he went out to the place of

occurrence and saw that the scooty driver was lying in injured condition.

Somebody informed the police and the police came and took the injured

to the hospital. In his cross-examination, he has stated that at the time of

occurrence  he  was  inside  his  house  and  did  not  see  the  how  the

occurrence could take place.

9. PW-3 Sri Pradip Kamal Das, is the witness in front of whose house

the occurrence took place. According to him the occurrence took place on

the day of Diwali at about 6:30 PM in front of his house when the husband

of the informant had been going towards his own house. At that time a

tractor was approaching from the opposite direction and he was lighting

'Saki's” (earthen lamps) in the courtyard of his house. He saw that the

husband of  the informant  hit  himself  on the side of  the trailer  of  the

tractor and fell down along with his scooty and the tyre of the trailer ran
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over his waist. As a result of the incident, the husband of the informant

died on the spot. He informed the police over phone. The police came and

took the dead body on their vehicle. The police also took away the tractor

along with driver to the police station. He does not know the driver of the

tractor. In his cross-examination, he has stated that the occurrence had

taken place at about 6:30 PM and it was dark at that point of time. After

the occurrence, people gathered at the spot. According to him the scooty

was going speedily and the tractor was coming by its own side.

10. PW-4 Sri Jitu Kalita, brother of the deceased, has stated that the

occurrence had taken place at about 8:00 PM on 11.11.2015 on the other

side of Goriajan bridge. He received a phone call from police personnel

that his elder brother Prasanta Kalita had met with an accident and so

they  called him there immediately. He rushed to the place of occurrence.

But before he reached there, the police had brought the dead-body of his

elder brother to Chaboti Hospital. He came to know later on that while his

elder brother was speaking to someone over mobile phone by stopping

the scooty by the side of the road, a tractor came speedily and hit him as

a result his elder brother died on the spot.  He came to know that the

driver of the tractor was driving the tractor at the time of the occurrence.

He suspects that accused Dilip Gogoi is also  the owner of the tractor. In

his  cross-examination,  he  has  stated  that  he  did  not  witness  the

occurrence and he came to know from the people  only that  his elder

brother was speaking to someone over mobile phone by the side of the

road when the occurrence took place and he does not know who else was

present at the place of occurrence at the time of the occurrence.

11. PW-5 Sri Moina Dutta is related brother of deceased Prasanta Kalita

and according to him at about 8:00 PM on 11.11.2015 the occurrence

took place.  In  the evening of  the day of  occurrence,  he met Prasanta

Kalita at  daily market and the latter had invited him to come to their

house on the occasion of Puja, as it was a Diwali night. Prasanta Kalita

went by his scooty and he (PW-5) was coming by walking. He saw from

the side of Gariajan bridge that on the other side of the bridge Prasanta

Kalita was talking to someone over his mobile phone. He also saw that a
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tractor  came  speedily  from  Bogalijan  side  and  hit  Prasanta  Kalita  for

which he died on the spot. He rushed to the spot when other people had

also  gathered.  Police  came and took the tractor  and  its  driver  to  the

police station. He did not notice who was driving the tractor. In his cross-

examination, he has stated that he has a grocery shop at 11 mile. The

Gariajan bridge is about 25 meters long. Prasanta Kalita was speaking to

someone over mobile phone about 6/7 meters away from the bridge. The

place of occurrence was in front of the courtyard of a house. He does not

know  Pradip  Das.  He  has  confirmed  to  have  properly  seen  deceased

Prasanta Kalita speaking over mobile phone and a tractor coming and

hitting  him.  The  police  took  away  the  tractor  and  its  driver  in  his

presence. 

12. PW-6 Sri Biren Kalita, uncle of the deceased, has stated that the

occurrence had taken place at about 7:00 PM on 15.11.2015. After about

15-20 days of the occurrence, the informant informed him over phone

that a tractor had hit Prasanta Kalita as a result of which the latter died

on the spot. At that point of time, he was at home. Immediately, he sent

Jitu Kalita, the brother of Prasanta Kalita, to the place of occurrence i.e.

near Gariajan bridge. On the following day, he came to North Lakhimpur

Police Station and saw the dead body of Prasanta Kalita. The police sent

the dead body for postmortem. Later on, he came to know that one Dilip

Gogoi  (accused)  was  driving  the  offending  tractor  at  the  time  of  the

occurrence. The wife of Prasanta Kalita lodged an ejahar at  the police

station. In his cross-examination, he has stated that on the following day

of  the occurrence,  he had gone to the house of  his  nephew Prasanta

Kalita and he was accompanied by about 15 others persons while coming

to the house of Prasanta Kalita and among them, there were Prasanta

Kalita (another person with same name of the deceased), Bhaskar Saikia,

Biswajit Das, Moina Dutta, Raju Kalita and Dipankar Saikia.

13. PW-7  Dr.  Jugananda  Bori,  Medical  Officer,  has  stated  that  on

12.11.2015, he had done post mortem examination on the dead body of

Prasanta Kalita, on being brought and identified by UBC/89 Nagen Konwar.

On examination,  he found abrasion in left calf  of  size 5 cm x 2.5 cm,

Page 6 of 13



G.R. 2363/2015

7

abrasion in left elbow of size 1 cm x 1.0 cm, abrasion in  right cheek of

size 1 cm x 1 cm and bruise in right arm of size 3.5 cm x 2.0 cm; Abrasion

in back of chest of size 6.5 cm x 5 cm (L X B). ; both lungs; liver and

kidney were ruptured. All findings are ante mortem in nature and time

since death within 24 hours. As per his opinion, cause of death was due to

hemorrhage and shock as a result of injury sustained in the vital organs

as such liver, lungs and kidney.  Ext-3 is the post mortem report and Ext-

3(1) is his signature.

14. PW-8  Inspector  Jibon  Das,  Investigating  Officer,  has  stated  on

11.11.2015,  he  was  working  as  In-charge,  Traffic  Branch  at  North

Lakhimpur  Police  Station  whenat  at  about  7:00  PM  the  O/C  North

Lakhimpur  Police  Station  received  a  telephonic  information  regarding

motor vehicle accident at  Chinatolia near Gariajan bridge. Accordingly,

the O/C of North Lakhimpur Police Station effected G.D. Entry no. 445/15

dated  11.11.2015  and  entrusted  ASI  Nityananda  Bhuyan  of  North

Lakhimpur Police Station (Traffic Branch) to visit the place of occurrence.

Accordingly, ASI Nityananda Bhuyan visited the place of occurrence i.e.

near Goriajan bridge, Chinatolia. After completion of preliminary step ASI

Nityananda Bhuyan handed over the case diary to him and thereupon

perusing the case diary he found nothing more to be done in investigation

and as such he filed the charge-sheet under section 279/304-A/427 of the

Indian Penal Code against accused Dilip Gogoi. Ext-4 is the charge-sheet

wherein Ext-4(1) is his signature. 

15. PW-9 ASI Nityananda Bhuyan, Investigating Officer, has stated that

on 11.11.2015, he was working as ASI of Police at North Lakhimpur Police

Station (Traffic Branch). At about 6:40 PM, on that day, the O/C of North

Lakhimpur Police received a telephonic information that a motor vehicle

accident took place at  Chinatolia  near  Gariajan bridge.  At  the time of

occurrence deceased had parked his scooty on the left side of the road

and was talking on his mobile phone while the tractor had hit his scooty

from the front side. The scooty was going to the Chinatolia side and was

parked on the left side of the road whereas the tractor was coming from

the  opposite  side.  Accordingly,  O/C  of  North  Lakhimpur  Police  Station
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effected G.D. Entry No. 445/15 dated 11.11.2015 and entrusted him to

visit  the  place  of  occurrence.  Accordingly,  he  visited  the  place  of

occurrence  i.e.  near  Gariajan  bridge,  Chinatolia  and  found  that  an

accident took place between a tractor and a scooty. He found the scooty

and the tractor at the place of occurrence. Injured Prasanta Kalita was

sent to the hospital  for  his medical  treatment but the doctor of North

Lakhimpur  Civil  Hospital  declared  him  'brought  dead'.  He  prepared  a

rough sketch map of the place of the occurrence vide Ext-5 wherein Ext-

5(1) is his signature. He seized the scooty bearing registration number

AS-07-G-4819 and the tractor bearing registration number AS-07-C-8209

vide Ext-6 seizure list wherein Ext-6(1) is his signature. He also seized the

registration certificate of  the scooty vide Ext-2  wherein  Ext-2(2)  is  his

signature.  Both  the  seized  vehicles  i.e.  the  tractor  and  scooty  were

examined by the MVI, Lakhimpur. He also collected the MVI report. Ext-7

is  the  MVI  report  relating  to  the  examination  of  the  scooty  bearing

registration number AS-07-G-4819 and Ext-8 is the MVI report relating to

the examination of the tractor vehicle bearing registration number AS-07-

C-8209. He also recorded the statements of the witnesses found at and

around the place of occurrence. Both the seized vehicles were brought to

the police station and kept in the police custody and thereafter both the

vehicles were given in zimma to its registered owners. He also collected

the post mortem report of the deceased. On completion of the preliminary

investigation,  he  handed  over  the  case  diary  to  the  O/C  of  North

Lakhimpur Police Station and later on SI Jibon Das filed the charge-sheet.

In his cross-examination, he has stated that he recorded the statements

of all the witnesses. He recorded the statement of witness Moina Dutta.

Witness Moina Dutta did not tell him that he met the deceased Prasanta

Kalita on the day of the occurrence at the daily market and he invited

deceased Prasanta Kalita to his house on the occasion of Dewali;  that

Prasanta Kalita was going to his home by riding a scooty and he was

going on walk; that the tractor was coming from the Bogolijan; and that

the deceased Prasanta Kalita died on the spot. Witness Moina Dutta did

not tell him that deceased Prasanta Kalita was talking over mobile phone

on the other side of the bridge but he told him that deceased was talking

over  mobile  phone on the road.  He did  not  cite Nagen Das and Amit
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Sonowal as witness in this case who resides on the western and eastern

side of the road respectively. He reached the place of occurrence within

five minutes of the occurrence and at that time the shops located nearby

the place of the occurrence was closed. 

     

APPRECIATION OF EVIDENCE

16. A perusal  of  the testimonies of the witnesses reflects that PW-1

Smti  Sabita Kalita  (informant-cum-wife  of  deceased),  PW-2 Biplab Das,

PW-4 Jitu Kalita (brother of the deceased), and  PW-6 Biren Kalita have not

seen the occurrence and they are just hearsay witnesses. The common

facts emerged from the evidence of these hearsay witnesses is that they

learnt that at the time of the occurrence deceased Prasanta Kalita was

talking over his mobile phone parking his scooty by the roadside when a

tractor  coming  from the  opposite  side  had  struck  the  scooty  causing

death of Prasanta Kalita.

17. The testimony of PW-3 Pradip Kamal  Das and of  PW-5 Sri Moina

Dutta (related brother of deceased) shows that they are the eye-witness

of the occurrence. According to PW-3 Pradip Kamal Das, in front of whose

house the occurrence had taken place has stated in evidence that at the

time of the occurrence he was lighting earthen lamps in front of his house

on  the  occasion  of  Diwali  when  he  saw  deceased  Prasanta  Kalita  hit

himself on the side of the trailer of the tractor and fell down along with

his scooty and the wheel of the trailer ran over his waist causing death of

Prasanta Kalita. According to him the scooty was going speedily and the

tractor was coming by its own side. He has clarified that he does not

know the accused. 

18. On the other hand PW-5 Moina Dutta, a related brother of deceased

has averred that at the time of the occurrence he was on the other side of

the Gariajan  river  bridge and saw deceased Prasanta Kalita  talking to

some one over mobile phone some 6 or 7 meters away from the Gariajan

bridge when a tractor coming speedily from the opposite direction and hit

deceased Prasanta Kalita causing his death on the spot. He has stated
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that the Goriajan river bridge is some 25 meters long and the occurrence

took place in front of the courtyard of a house. It means he has seen the

occurrence from a distance of some 30 to 32 metres. 

19. Evidence of both eye-witnesses i.e. PW-3 Pradip Kamal Das and of

PW-5 Moina Dutta thus have given two contradictory picture i.e. PW-3 P.K.

Das  saw the deceased himself  hitting the trailer  whereas  PW-5 Moina

Dutta  saw the tractor  hitting the deceased when he was  speaking to

someone over phone by parking his vehicle by the roadside. But as per

PW-9 I/O ASI N. Bhuyan, PW-5 Moina Dutta did not tell him that deceased

Prasanta Kalita was talking over mobile phone on the other side of the

bridge and that he was going on walk at the spot. PW-5 Moina Dutta is a

related brother of deceased and in his version it has come out that prior

to the occurrence he had meet deceased on the daily market when he

was being invited by the deceased and thereupon he reached near the

bridge  across  which  the  occurrence took  place.  What  is  the  time gap

between his meeting with the deceased and his arrival near the place of

the occurrence is not explained by the prosecution so also the distance

between the Daily Market and place of the occurrence. Given the fact that

deceased was riding a scooty and PW-5 Moina Dutta was on walk, as such

the distance and time of their last meeting is quite relevant to negate the

fact  that  he was  not  a chance witness.  In  Bahal  Singh vs State of

Haryana AIR 1976 SC 2032 the Hon’ble Supreme Court has held that  if

the presence of the witness is assured and he is present at the time of the

occurrence, he cannot be termed as a chance witness. If by coincidence

or chance a person happens to be at the scene of occurrence at the time

of the occurrence, he is called Chance Witness. If he gives reasons for his

presence at the spot, he is not regarded as chance witness. 

20. In the instant case PW-9 ASI N. Bhuyan, the I/O of this case has

asserted that  PW-5 Moina Dutta did  not  tell  him that  he came across

deceased at the daily market and that he was coming on walk when saw

deceased  talking  over  mobile  phone  lead  me  to  believe  that  it  is  a

material contradiction on the part of PW-5 Moina Dutta, and thereby his

presence near the place of the occurrence itself becomes doubtful, and as
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such it could not be held that PW-5 is a chance witness either in this case

let alone believing his version. Moreover, the occurrence took place in the

night of Diwali when it is pitch-dark night as such from a distance of 32

meters identifying deceased to have been talking over mobile phone has

also cast PW-5’s version in the arena of doubt. On the other hand, PW-3

Pradip Kamal Das appears to be an untainted witness, given the fact that

he does not know the accused and as such he has no reason to give

evidence favouring the accused. It  is in front of his courtyard that the

occurrence took place and he saw the occurrence happening and he gave

a vivid picture of the incident by stating that it was deceased who himself

dashed against the trailer and fell down under its wheel to get pressed by

the wheel resulting his death.

21. Situated thus, I am of the reasonable opinion that the prosecution

has failed to prove rash and negligence driving on the part of the accused

beyond all  reasonable doubt,  given the emergence of  fact  that  it  was

victim who himself dashed against the tractor-trailer with his scooty and

the tractor driven by accused was in its side. So, I am of the conclusive

opinion that the prosecution has failed to bring home the charge under

section279/304-A/427 of the Indian Penal Code and as such the points for

determination is decided in negative against the prosecution.

     

O R D E R

22. In  view  of  the  foregoing  discussion,  I  hereby  hold  that  the

prosecution  has  failed  to  establish  the  charge  under  section  279/304-

A/427 of the Indian Penal Code against accused person Dilip Gogoi and as

such he is acquitted of the charge under section 279/304-A/427 of the

Indian Penal Code and set at liberty forthwith.

23. The seized vehicles along with its documents be disposed of in due

course as per law.
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24. The bail-bond for the accused shall  remain in force for a further

period of six months.

25. Judgment is delivered and operative part of the same is read over

in the open Court on this the 20th day of July, 2019. 

         (Shri Narayan Kuri)
                  Chief Judicial Magistrate,

     Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer

Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Smti. Sabita Kalita (PW-1)

Sri Biplab Das (PW-2)

Sri Pradip Kamal Das (PW-3) 

Sri Jitu Kalita (PW-4)

Sri Moina Dutta (PW-5) 

Sri Biren Kalita(PW-6)

Dr. Jugananda Bori (PW-7)

Inspector Jibon Das (PW-8)

ASI Nityananda Bhuyan (PW-9)  

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Seizure list (Ext-2)

Post mortem report (Ext-3)

Charge sheet (Ext-4)

Sketch map (Ext-5)

Seizure list (Ext-6)

MVI Report (Ext-7)

MVI Report (Ext-8)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil      

                                                                  (Shri Narayan Kuri)
   Chief Judicial Magistrate,
 Lakhimpur, North Lakhimpur
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