
GR 51/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam

G.R. 51/2015
Under section 341/323/34 of the Indian Penal Code

   State of Assam

                      -Vs-

 1. Sri Bharat Das
S/O: Late Ganesh Das
R/O: K.B. Road, Ward No. 12
P/S: North Lakhimpur
District: Lakhimpur, Assam    

2. Smti. Kabita Borah Das alias Tutumoni
W/O: Sri Bharat Das
R/O: K.B. Road, Ward No. 12
P/S: North Lakhimpur
District: Lakhimpur, Assam 

                ...............Accused persons

Date of offence explanation : 16.11.2015

Dates of recording evidence of PWs : 26.02.2016, 01.04.2016, 

                                                                          09.05.2016, 23.08.2016, 

                                                                          10.03.2017, 26.04.2019  

Dates of recording statement u/s 313, Cr.P.C : 07.05.2019

Date of argument : 08.07.2019

Date of judgment : 22.07.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Dipak Pokhrel, Advocate, for the accused persons

J  U  D  G  M  E  N  T

1. The  prosecution  case,  in  brief,  is  that  on  05.01.2015  one  Sri

Ananda Das lodged an ejahar at North Lakhimpur Police Station alleging

that at about 8:30 AM on 05.01.2015, accused persons Sri Bharat Das
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and  Smti.  Tutu  Das  pelted  stones  on  the  person  of  his  wife  Smti.

Gitanjali Das as a result of which she sustained grievous injury on her

head. Thereafter, while he was going for his duty, on the road, in front

of the courtyard of the accused persons, they restrained him on the

road and assaulted him by giving slaps and fist  blows for  which he

sustained injuries on his stomach and chest and torn up his wearing

clothes. Hence, the case.

2. After  receiving  the  ejahar,  the  Officer-in-charge  of  North

Lakhimpur Police Station, registered a case vide NLPS Case No. 19/2015

under section 325/341/323/427/34 of the Indian Penal Code and got the

investigation into the case commenced. The investigating officer, after

completing  the  investigation,  submitted  charge-sheet  under  section

341/323/34  of  the  Indian  Penal  Code  against  accused  persons  Sri

Bharat Das and Smti. Kabita Borah Das alias Tutumoni to stand trial in

the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 341/323/34 of the Indian Penal Code was taken as per section

190(1)(b)  of  the  Code  of  Criminal  Procedure.  The  accused  persons

entered their appearance before the Court after receiving the summon.

Copies  were  furnished  to  the  accused  persons  as  per  provision

contained  in  section  207  of  the  Code  of  Criminal  Procedure.  The

particulars of the offence under section 341/323/34 of the Indian Penal

Code were explained to the accused persons to which they pleaded not

guilty and claimed to face the trial.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused persons, at about 8:30 AM, on 05.01.2015, at

K.B.  Road,  Ward  No.  12,  under  North  Lakhimpur  Police  Station,  in

furtherance of their common intention, wrongfully restrained Sri Ananda
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Das  and  Smti.  Gitanjali  Das,  and  thereby  committed  an  offence

punishable u/s 341/34 IPC?

(b) Whether the accused persons, at about 8:30 AM, on 05.01.2015, at

K.B.  Road,  Ward  No.  12,  under  North  Lakhimpur  Police  Station,  in

furtherance of their common intention, voluntarily caused hurt to Sri

Ananda Das and Smti. Gitanjali Das, and thereby committed an offence

punishable u/s 323/34 IPC? 

5. During the trial the Prosecution side examined 6 (six) witnesses,

namely,  Sri  Chiranjit  Bordoloi  (PW-1),  Smti.  Gitanjali  Das  (PW-2),  Sri

Ananda Das (PW-3), Sri Biki Prasad (PW-4) Dr. Bhupen Saikia (PW-5), SI

Rufu Chetia  (PW-6) and exhibited 4 (four)  documents (Shown in the

Annexure  appended  below).  After  the  closure  of  the  prosecution

evidence  the  accused  persons  were  examined  under  section  313,

Cr.P.C.  wherein  they  denied  the  incriminating  materials  put  to  them

from the evidence of the witnesses and declined to adduce evidence in

defence.

DISCUSSION, DECISION AND REASONS THEREOF:

6. The evidentiary facts  that need to be appreciated in both the

points  are  intertwined  as  such  let  me  take  up  both  these  points

together for discussion for the sake of convenience.

7. PW-1 Sri Chiranjit Bordoloi,  knows the informant. He also knows

accused Bharat  Das but the other accused is  not known to him. He

knows nothing about the occurrence. 

8. PW-2 Smti. Gitanjali Das, victim, has stated that at about 8:30 AM

on 05.01.2015 when she came out of her house accused Bharat Das

pelted a boulder to her in front of his house. The said boulder hit her

head and her head got cracked. At that time her husband was getting

ready to attend his Home Guard duty and when he approached to save

her,  accused Bharat  Das  also assaulted him by tearing his wearing

clothes. Thereafter, she and her husband lodged an ejahar at the police
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station and police sent them to hospital for their medical examination.

She has further stated that at the time of occurrence accused Tutu Das

caught hold of her and assaulted her. In her cross-examination, she has

stated  that  the  occurrence  took  place  in  connection  with  the  land

boundary  dispute between them and the accused persons.  She was

sent to North Lakhimpur Civil Hospital from the police station and as

she did not recover she undergone treatment in private hospital. She

had purchased and taken the medicine as prescribed by the doctor of

Government Hospital  but  as she did  not  recover  for  which she took

medicine as prescribed by the doctor of Private Hospital. She had gone

to the police station where police recorded her statement. She was in

the police station from the morning of 8:30 AM till evening 4:00/5:00

PM. She has admitted that accused Bharat Das has filed a case against

them but she is not aware if the case lodged by them was registered

prior to the case of accused persons.     

9. PW-3 Sri Ananda Das, informant-cum-victim, has stated that their

land  has  been divided  between their  brothers.  The  occurrence  took

place at about 8:30 AM on 05.01.2015 while he was going out to attend

his duty by riding his bi-cycle, the accused persons were waiting on the

road  and  attacked  him.  They  assaulted  him  by  tearing  his  wearing

clothes. When his wife Gitanjali Das came out the accused persons also

assaulted her. Accused Bharat Das assaulted on the head of his wife by

pelting a boulder as a result there was injury on her head. Thereafter,

he along with his wife came to the police station and lodged an ejahar.

The police sent his wife to the hospital for her medical examination. He

also sustained injury on the little finger of his right hand and on his

body. The police did not seized his torn wearing clothes as the same

were uniform. Ext-1 is the ejahar, Ext-1(1) is his signature. In his cross-

examination, he has stated that he got ejahar written down by some

other person. He put his signature on the ejahar. In the ejahar there is

no mention that he put his signature on the ejahar after going through

the contents of it. He had to bear expenses when he undergone medical

treatment  in  the  private  hospital.  Police  recorded  the  statement  of

Chiranjib  Bordoli  whose house is  situated near  his house who is  his
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good  friend.  The  police  neither  seizes  the  torn  dress  from him nor

recover the boulder. He did not tell the police that he sustained injury

on  his  little  finger.  He  has  admitted  that  accused  Bharat  had  also

lodged a  case  against  him and that  this  dispute  pertains  to  a  land

dispute between them.

10. PW-4 Sri Biki Prasad, an independent witness, has stated that the

occurrence took place in the year 2015. At the time of occurrence he

was not present at Lakhimpur. He had gone to Andhra Pradesh to bring

fish. He came to know from the villagers after returning from Andhra

Pradesh  that  'kajiya'  (physical  fighting)  had  taken  place  between

accused Bharat Das and his brother. Accused Bharat Das is the elder

brother of Ananda Das. In his cross-examination, he has stated that as

he was not present at the time of occurrence, he knows nothing about

the occurrence. 

11. PW-5  Dr.  Bhupen  Saikia,  Medical  Officer,  has  stated  that  on

05.01.2015 he was  working as  Senior  Medical  and Health  Officer at

North Lakhimpur Civil Hospital and on that day two persons namely, Sri

Ananda Das and Smti. Gitanjali Das, were produced before him for their

medical examination. They were escorted by W/C 671 Archana Neog.

On examining them, he found the following injuries:- 

(1) Sri Ananda Das (examined at 9:35 AM)

(i) Abrasion 1 cm x 1 cm x 1 cm left elbow posterior aspect; and

(ii) Tenderness left thumb.

X-ray was advised. The opinion as to nature of injury was reserved for

want of investigation. The injuries were caused by blunt weapon and

were  fresh.  No  X-ray  report  was  submitted  before  him.  Ext-2  is  the

injury certificate wherein Ext-2(1) is his signature.

(2) Smti. Gitanjali Das (examined at 9:45 AM)

There  was  a  history  of  alleged  assault  with  stone  on  her  head  on

05.01.2015 at 8:30 AM.

(i) Laceration ½ cm x ½ cm in the right parietal region of scalp

(ii) Tenderness over right shoulder and right buttock; and

Page 5 of 12



 
GR 51/2015

6

(iii) Swelling 1 cm x 1 cm over right eyebrow.

He advised X-ray of skull for injury no. (I). The injuries no. (ii) and (iii)

were simple in nature and caused by blunt weapon and were fresh. On

30.01.2015 he received the X-ray report  and it  was normal.  So,  the

injury no. (I) was also simple, caused by blunt weapon and was fresh.

Ext-3 is the injury certificate wherein Ext-3(1) is his signature. In his

cross-examination, he has stated that the injuries were not caused by

sharp  weapon  and  such  injuries  may  be  caused  by  falling  on  blunt

object. He did not receive the X-Ry report of Ananda Das. By 'fresh',

they mean the injuries caused within 24 hours. He did not mention how

many  hours  old  the  injuries  were.  In  Ext-2  and  Ext-3  there  is  no

explanation  why  these  were  issued  on  30.01.2015  though  the

examination was done on 05.01.2015. The injuries as per Ext-3 may

also be caused by colliding against any hard, blunt object. He did not

see the X-Ray report of Smti. Gitanjali Das in the case record. 

12. PW-6 SI Rufu Chetia, Investigating Officer, has stated that in the

course of his investigation he examined informant Ananda Das and his

wife Gitanjali Das at the police station and recorded their statements

and  sent  them  to  North  Lakhimpur  Civil  Hospital  for  their  medical

examination,  visited  the  place  of  occurrence  and prepared  a  sketch

map  and  recorded  the  statement  of  the  witnesses  available  there,

accused  persons  Sri  Bharat  Das  and  Smti.  Kabita  Borah  Das  alias

Tutumoni  voluntarily  appeared  before  the  police  station  and  after

examining them he released them on bail,  he collected the medical

examination  reports  of  both  the  victims  and  on  completion  of

investigation  upon  finding  sufficient  incriminating  materials  against

both the above-named accused persons he submitted charge against

them under section 341/323/34 of the Indian Penal Code. Ext-3 is the

sketch-map of the place of occurrence and Ext-4 is the charge-sheet. In

his  cross-examination,  he  has  stated  that  in  Ext-3  sketch-map  by

indicating mark 'C' the shop of Prahlad Das is shown but he has not

cited  him  as  a  witness  in  this  case.  He  has  also  not  cited  Jagat

Chakraborty as witness who is shown in mark 'D' in Ext-3.   
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APPRECIATION OF EVIDENCE

13.  A perusal  of  the evidence of the testimonies of the PW-5 Dr.

Bhupen Saikia, reflects that at 9.35 AM on 5.1.2015 victim Ananda Das

had 2 numbers of abrasion on left elbow and left thumb. Similarly at

9.45 AM on 5.1.2015 victim Gitanjali Das had laceration at right parietal

region  of  scalp,  tenderness  in  right  shoulder  and  right  buttock  and

swelling in right eye-brow. Thus, from the Ext.2 and 3 Injury Certificates

it has been proved that victims Ananda Das and Gitanjali Das had fresh

injuries in their person at 9.35 AM and 9.45 AM on 5.1.2015  and the

occurrence also took place at 8.30 AM on the same day. As such let me

now consider if  the accused persons had any role in  inflicting these

injuries to the victims.

14. In  the  instant  case,  two  independent  witnesses  have  been

examined.  PW-4 Sri  Biki  Prasad,  an independent  witness,  has stated

that at the time of occurrence he was not present at the Lakhimpur as

he had gone to Andhra Pradesh to bring fish. He came to know from the

villagers  after  returning  from  Andhra  Pradesh  that  'kajiya'  (physical

fighting) had taken place between accused Bharat Das and his brother

informant  Ananda  Das.  He  has  categorically  stated  that  he  has  no

knowledge about the occurrence as he was not present at the time of

the  occurrence.  PW-1  Sri  Chiranjit  Bordoloi,  another  independent

witnesses has stated that he knows nothing about the occurrence. 

15. PW-2 Smti. Gitanjali Das, victim, has stated that at about 8:30 AM

on 05.01.2015 when she came out of her house accused Bharat Das

pelted a boulder to her which hit her head and her head got cracked. At

that time her husband was getting ready to attend his Home Guard

duty and when he approached to save her, accused Bharat Das  also

assaulted him by tearing his wearing clothes. She has further stated

that at the time of occurrence accused Tutu Das caught hold of her and

assaulted  her.  In  her  cross-examination,  she  has  stated  that  the

occurrence  took place in connection with  the land boundary dispute

between  them  and  the  accused  persons.  She  has  admitted  that
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accused Bharat Das has filed a case against them but she is not aware

if the case lodged by them was registered prior to the case of accused

persons.     

16. PW-3 Sri Ananda Das, informant-cum-victim, has stated that at

about 8:30 AM on 05.01.2015 while he was going out to attend his duty

by riding his bi-cycle, the accused persons were waiting on the road

and attacked him. They assaulted him by tearing his wearing clothes.

When his wife Gitanjali Das (PW-2) came out, the accused persons also

assaulted her, accused Bharat Das assaulted on the head of his wife by

pelting a boulder as a result she sustained injury in her head. The police

neither seizes the torn dress from him nor recovered the boulder. He did

not tell the police that he sustained injury on his little finger. He has

admitted that accused Bharat had also lodged a case against him and

that this dispute pertains to a land dispute between them.

17. Thus,  apart  from  two  official  witnesses,  the  prosecution  has

adduced  evidence  of  four  witnesses  of  which  two  are  independent

witnesses. The independent witnesses have not stated anything about

the  occurrence  except  the  fact  that  they  have  heard  about  a  fight

between both the parties. PW-2 Smti Gitanjali  Das and PW-3 Ananda

Das are victims as well as husband-wife in relation. It has admitted in

evidence that accused Bharat Das had lodged a case against them and

that the apple of discord is land. Since, the prosecution case has no

independent  corroboration  as  such  it  is  desirable  to  scrutinize  the

averment of PW-2 Gitanjali Das and PW-3 Ananda Das in a strict scale.

According to victim PW-2 Gitanjali Das when she came out of the house

accused Bharat Das had pelted stone at her causing injuries in her head

and when her husband Ananda Das came to save her, accused persons

had torn up his wearing clothes. But on the other hand PW-3 Ananda

Das has stated that it was he who was attacked and whose wearing

clothes were torn up by accused persons first and PW-2 Gitanjali Das

when came to save her that accused persons had assaulted her and

accused Bharat Das had caused injury in her head by pelting stone.

Thus,  the  story  that  they  have  averred  have  a  little  bit  of  jump
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regarding the sequence of  event,  but the fact  that  accused persons

have torn up clothes of PW-3 Ananda Das and that accused Bharat Das

had  caused  injury  to  Smti  Gitanjali  Das  by  pelting  stone  has  been

impeccably proved. 

18. The learned defence side in order to salvage the case of accused

has argued that the prosecution has failed to prove the case as because

the I/O did not seized the torn  cloth and the stone by which victim

Gitanjali was hit. It is indeed a crucial aspect in the prosecution case,

but the reason why the I/O has failed to do so has not been asked by

the defence to the I/O. It is indeed a defect in the part of the police in

not seizing these articles, but can this defect in the investigation be

fatal to the prosecution case? I am of the reasonable opinion that since

the injury in the person of victim have been proved and the assertion of

the  victims  that  these  injuries  were  caused  by  the  agency  of  the

accused persons, in such a circumstances, non-seizure of the stone and

torn up cloths if given undue importance will amount to playing in the

hands of investigative agency. Further, it has admitted that a case has

been filed by the accused against the informant but, the defence has

not  brought  up any further details  to  show that  this  case is  a  after

thought  case to save the informant from that case.  Mere filing of  a

counter case does not absolve one from its own liability more so, when

except oral admission of informant there is no other material to show

existence of such case.

19. The omega of the above discussion is that the prosecution has

able to prove the fact that when informant Ananda Das was coming out

of his house the accused persons had attacked him and accused Bharat

Das had caused injury to victim Gitanjali Das by pelting stone in her

head. Since for assaulting Ananda Das he was being restrained as such

I am of the considered opinion that the prosecution has able to bring

home the charge under section 341/323/34 of the Indian Penal Code

against  the  accused  persons  and  consequently,  the  points  for

determination is decided in affirmative in favour of the prosecution. In
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the result accused Bharat Das and Kabita Bora Das alias Tutumoni are

convicted under section 341/323/34 of the Indian Penal Code.

DISCUSSION ON RELEASE OF CONVICT ON PROBATION:

20. In the instant case Convict Bharat Das and Kabita Bora Das have

wilfully  assaulted  his  own  brother  Ananda  Das  and  his  wife  Smti

Gitanjali Das unprovoked as a result Smti Gitanjali Das suffered head

injury and Ananda Das suffered simple injury on his person. They are

close  relatives  and  convict  Bharat  Das  is  the  brother  of  informant

Ananda Das but this relation has not deterred the convicts in carrying

out their assault. For this reason, I hereby decline to give the benefit of

probation to convicts under the provisions of the Probation of Offenders

Act, 1958.

SENTENCE HEARING:

21. Heard the convict Bharat Das and Smti Kabita Bora Das on the

question of sentence under section 248(2) of the Cr.P.C in which convict

Bharat Das  has stated that he is the sole bread-winner of his family

whereas Smti Kabita Bora Das has stated that she has to look after her

children as  they are  minor  and as such  if  they be sent  to  jail  their

children suffer.

22. I  have extended my anxious consideration  to the submissions

made by the convict to salvage the rigour of his probable punishment

and has also assessed the nature and gravity of the offence and its

impact  on  the  society  at  large.  The  occurrence  took  place  between

brothers and their respective wives over dispute relating to land. There

is already fissure in their relation and sending the convicts to jail may

widen the fissure, and as such to give them a chance to make amend

the gap in their relation, I am of the considered opinion that leniency

need to be shown in their sentence. As such considering all the above

facts, I hereby pass the following sentence to convict.
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O R D E R

23. Accused Bharat Das and Kabita Bora Das are convicted of the

offence is  convicted  of  the offence under section  341/323/34 of  the

Indian Penal Code and they are sentenced as follows:

(a) Under section 341/34 of the IPC: to pay fine of Rs.500/- (Rupees 

five hundred only) each in default to suffer simple imprisonment 

for a period of 15 (fifteen) days.

(b)  Under section 323/34 of the IPC: to pay fine of Rs.1000/- (Rupees

one thousand only) each in default to suffer simple imprisonment

for a period of 30 (thirty) days.

24. The fine amount if so realised be paid to Victim Ananda Das and

Smti  Gitanjali  Das in  full  as  compensation  under section 357 of  the

Code of Criminal Procedure. 

25. A copy of the judgment be furnished free of cost to convict 

persons.

26. The  judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open court on this 22nd day of July, 2019. 

                                

                                                                         (Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur

Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

                               Contd. …… Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Chiranjit Bordoloi (PW-1)

Smti. Gitanjali Das (PW-2)

Sri Ananda Das (PW-3)

Sri Biki Prasad (PW-4) 

Dr. Bhupen Saikia (PW-5)

SI Rufu Chetia (PW-6)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Injury certificate (Ext-2)

Injury certificate (Ext-3)

Sketch-map (Ext-3)

Charge-sheet (Ext-4)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                   (Shri Narayan Kuri)
                 Chief Judicial Magistrate,

                 Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer
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