
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR,NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
 Lakhimpur, North Lakhimpur, Assam

Misc. Case No. 18/2019
U/s 125 of the Code of Criminal Procedure

Musstt. Johura Khatun

W/O: Md. Mannas Ali

D/O: Md. Nur Hussain

R/O: No. 4 Dharmapur

P/S: Laluk

Dist: Lakhimpur : 1st party

-Vs-

Md. Mannas Ali

S/O: Late Amir Uddin

R/O: N. 3 Dharmapur

P/S: Laluk

Dist: Lakhimpur : 2nd Party

Dates of recording evidence : 25.06.2019

Date of ex-parte argument : 06.07.2019 

Date of Final Order : 06.07.2019

Advocate appeared in this case:

Md. Aminur Rahman, the learned Advocate for the 1st party

None for the 2nd party

FINAL ORDER

1. This Misc. case has arisen out of an application under section

125 of the Code of Criminal Procedure filed by Musstt. Johura Khatun,

hereinafter called the 1st party, claiming maintenance at the rate of Rs.

10,000/- (Rupees ten thousand) per month for herself from Md. Mannas

Ali, hereinafter called the 2nd party.
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2. The case of the 1st party is as follows. The 1st party was married

with the 2nd party in the year 1983 as per Islamic rites and customs.

After the marriage the 1st party and 2nd party lived together as husband

and wife and out of their wedlock two female child were  born to them

who are already married. After the marriage of the 1st party with the 2nd

party, the 2nd party married another four women who left him due to

torture meted to them by him. In the year 1993 the 2nd party married

one Ramisha Khatun who is presently residing with him. The 2nd party

on  being  incited  by  said  Ramisha  Khatun  on  several  occasions

assaulted the 1st party and also rebuked her. That apart, the 2nd party

used to demand the 1st party to bring money from her father's house

and as such could not fulfill the said demand of her husband he used to

torture her physically and mentally. But, the 1st party keeping in mind

about the future of her two daughters stayed in the house of the 2nd

party after bearing all the tortures meted to her. But the 2nd party in

the month of January 1998 severely assaulted the 1st party and ousted

her from his house and having no other alternative she took shelter in

her father's house. Thereafter, on 16.02.1998 the 2nd party in presence

of the villagers executed a bond assuring that he would not torture the

1st party in future and that he would give one bighas of his land in the

name of 1st party and as such both the parties started living together.

But after some days the 2nd party on being incited by his another wife

Ramisha Khatun  again tortured the 1st party physically and mentally

and in the month of December 2001 drive her out from his house after

assaulting her and as such she took shelter in her father's house. The

father  of  1st party  is  an  aged  and  ailing  person  and  her  brother

Rahamatul Hussain constructed a shed for her in the land of her father

but he being a married person is not in a position to look after her as

he has to look his family by doing hajira work.  The 1st party is an ailing

and aged women and she does not have any source of income. Hence,

she is  facing great hardship to maintain herself. On 20.01.2019 the 1st

party went to the house of the 2nd party and requested him to construct

a house in the land which he had given in her name and also to give

maintenance  to  her  but  the  2nd party  on  being  incited  by  his  wife

Ramisha Khatun and her children chased her from there after rebuking
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her. The 2nd party after driving out the 1st party has neither taken any

information about her nor given any maintenance to her.  On the other

hand,  the  2nd party  is  a  healthy  person  having  8  (eight)  bighas  of

cultivable  land and 2 (two)  nos.  of  big  fisheries and from all  these

sources his annual income is Rs. 3,00,000/- (Rupees three lakhs) per

annum and as such the 1st party is  entitled to get maintenance for

herself   from  the  2nd party.  The  1st party  has,  therefore,  claimed

maintenance  at  the  rate  of  Rs.  10,000/-  per  month  (Rupees  ten

thousand) per month for herself from the 2nd party.

3. Notice  was  issued  to  the  2nd party  to  appear  and  to  submit

written objection on his part. But the 2nd party did not appear in this

case  and  remained  absent  without  any  step.  Hence,  the  case  vide

order dated 25.04.2019 proceeded ex-parte.

4. The 1st party in support of her case examined herself as CW-1

and her  daughter  Musstt.  Joynaba Khatun as  CW-2 and exhibited  a

bond as shown in the appendix appended below.

5. Heard the learned Advocate for the 1st party.

 DISCUSSION, DECISION AND REASONS THEREFOR :

6.  The 1st party has stated in her petition as well as in her evidence

as CW-1 that she was married with the 2nd party according to Islamic

rites and customs in the year 1983 and after the marriage she lived

with  the  2nd party  as  husband  and  wife  and  as  a  result  of  their

cohabitation she gave birth to two female child. She has further stated

that her husband married four women and at present Ramisha Khatun,

one of her co-wife, is living with her and her husband and on being

incited  by  his  wife  Ramisha  on  several  occasions  her  husband

assaulted her and also rebuked her. Thereafter, the 2nd party used to

demand the 1st party to bring money from her father's house and as

she could not fulfill the said demand of her husband he used to torture

her physically and mentally. The 1st party for the better further of her

daughters somehow stayed in the house of her husband after bearing

all the tortures meted to her. Thereafter, in the month of January 1998
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the 2nd party severely assaulted the 1st party and ousted her from his

house and then she took shelter in her father's house. She has further

stated  that  16.02.1998  the  2nd party  in  presence  of  the  villagers

executed a bond assuring that he would not torture the 1st party in

future and he would give one bighas of his land in the name of 1st party

and  as  such  both  the  parties  started  living  together.  CW-1  has

exhibited the said bond as  Ext-1. But in the month of December 2001

the 2nd party drive her out from his house after assaulting her and as

such she took shelter in  her father's  house.  Thereafter,  her  brother

Rahamatul Hussain look after her but he being a married person is now

facing difficulty to look after her as he has to look after his family by

doing daily wage work. She does not have any source of income. Her

husband has cultivable land measuring to 8 (eight) bighas and he also

works as 'Jugali' (helper) with the mason. That apart, he also has two

fisheries and cows and as such from all source his monthly income is

Rs. 30,000/- (Rupees thirty thousand). After driving her from his house

in the year 2001 the 2nd party has not turned up to take her and also

not  providing  any  maintenance  to  her  and  her  brother  with  great

hardship is looking after her  by doing daily wage work. 

7. CW-2 Musstt. Joyanaba Khatun, daughter of the 1st party and 2nd

party has corroborated the version of 1st party (CW-1).

8. Hence, from the contents of the petition as well as the evidence

of CW-1 and CW-2 makes it prima facie clear that the 2nd party has not

been  paying  any  maintenance  to  the  1st party  from  the  date  of

deserting  her.  It  also  appears  that  the  1st party  has  been  facing

financial hardship for her survival and this makes it prima facie clear

that the 2nd party has neglected or refused to maintain the 1st party. It

is also clear from the petition as well as the evidence of CW-1 that the

1st party has no source of income and she is unable to maintain herself.

9.  From the above discussion, a prima facie case has been made

out by the 1st party against the 2nd party. There is no rebuttal of the
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case of the 1st party as the case has been proceeding ex parte. It is,

thus, prima facie proved that (1) the 1st party is the legally married wife

of the 2nd party; (2) the 2nd party has sufficient means as he has been

sufficient cultivable land having two fisheries and cattle and also works

as  helper  to  the  mason;  (3)  the  2nd party  has  been  neglecting  or

refusing to maintain the 1st party; and (4) the 1st party is unable to

maintain herself.

10. The case of the 1st party is accordingly allowed and the 1st party

is  entitled  to  get  maintenance  allowance  from  the  2nd party.

Considering all the aspects, I am of the view that it would be proper

and justified if maintenance allowance is fixed at the rate of Rs. 4,000/-

(rupees four thousand) only per month for the 1st party.

O    R  D  E  R

11. In the result, the 2nd party is directed to make monthly allowance

for the maintenance of the 1st party at the rate of Rs. 4,000/- (rupees

four thousand) only per month, with effect from today, so long as the

1st party remains legally entitled to receive the same. With this, the

instant Misc case stands disposed of ex parte.

12. Given under my hand and seal of this court on this the 6th day of

July, 2019.  

        (Shri Narayan Kuri)
        Chief Judicial Magistrate,
   Lakhimpur, North Lakhimpur

Dictated & corrected by me-

    (Shri Narayan Kuri)
  Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

          Contd. …. Appendix
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A  P  P  E  N  D  I  X

Witnesses from 1  st   party:-

1)Musstt. Johura Khatun (CW-1)

2)Musstt. Joynaba Khatun (CW-2)

 

1  st   party exhibit:-

Ext-1 (Bond)

Witnesses from 2  nd   party:-

Nil

2  nd   party exhibit:-

Nil

        (Shri Narayan Kuri)
        Chief Judicial Magistrate,
   Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer    
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