
G.R. 105/2013

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 105/2013
U/s 379 IPC 

State of Assam
       -Vs-
Md. Nobi Hussain
S/O: Late Abdul Mannan
R/O: Tamulabari Pachim Chandmari
P/S: North Lakhimpur
District: Lakhimpur, Assam

                                                                             .…….. Accused person

Date of framing charge : 21.02.2014

Dates of recording evidence of PWs : 28.09.2015, 03.06.2016,

   23.06.2016

Statement u/s 313, Cr.P.C. recorded on : 27.05.2019

Date of argument : 27.05.2019

Date of judgment : 01.06.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Armanul Haque Bhuyan, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. This case has arisen from an ejahar lodged on 26.01.2013 by

informant Sri  Banikanta Patwari  before the Officer-in-charge of North

Lakhimpur Police Station wherein it has alleged that at about 2:00 PM

on 26.01.2013 at North Lakhimpur Town, near Malpani Chariali, while

the informant  went  to  a  'paan'  shop for  chewing  betel-nut,  he saw

accused Md. Nobi Hussain committing theft of his bicycle which he had

kept parked and as such he raised hue and cry and the accused person

was apprehended and handed over to the police personnel who were

on duty at Malpani Chariali and accordingly the police personnel took

the accused person to the police station. Hence, the case.
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2. The  Officer-in-charge,  North  Lakhimpur  Police  Station  after

receiving the ejahar registered a case  being North Lakhimpur Police

Station Case No. 48/2013 under section 379 of the Indian Penal Code

and got the investigation into the case commenced. The accused was

arrested  and  was  forwarded  to  the  judicial  custody  at  the  time  of

investigation but was subsequently released on bail. The investigating

officer,  after  completing  the  investigation,  submitted  charge-sheet

under section 379 of the Indian Penal against accused person Md. Nobi

Hussain to stand trial in the Court.    

3. On receipt of the charge-sheet, cognizance of the offence under

section 379 of the Indian Penal Code was taken as per section 190(1)

(b), Cr.P.C. Necessary copies were furnished to the accused person as

per  section  207,  Cr.P.C.  on  his  appearance  before  the  Court.  After

considering the materials on record and hearing both the sides, charge

under  section  379  of  the  Indian  Penal  Code  was  framed  in  writing

against the accused person. The charge was read over and explained

to the accused person to which he pleaded not guilty and claimed to be

tried.

POINTS FOR DETERMINATION:

4. The point which is required to be determined for a just decision

of this case is as follows:

5. Whether the accused person, at about 2:00 PM, on 26.01.2013,

at  North  Lakhimpur  Town,  near  Malpani  Chariali,  under  North

Lakhimpur  Police  Station,  committed  theft  of  a  bicycle  from  the

possession of informant Sri  Banikanta Patawari,  without his consent,

and thereby committed an offence punishable under section 379 of the

Indian Penal Code ?

6. During  the  trial,  the  prosecution  examined  three  witnesses,

namely, Sri Pradip Borah (PW-1), Sri Banikanta Patawari (PW-2) and Sri

Budheswar Borah (PW-3) and exhibited four documents as shown in the

appendix. After the closure of the prosecution evidence the accused
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person was examined under section 313, Cr.P.C. wherein he denied the

incriminating materials put to him from the evidence of the witnesses

and declined to adduce evidence in his defence.

7. I have heard the Argument of both sides and thereupon come to

the following finding: 

DISCUSSION, DECISION AND REASONS THEREOF:

8. Before moving forward with the discussion let’s peruse evidence

of the witnesses making short shrift.

9. PW-1  Sri  Pradip  Borah,  Police  Constable,  has  stated  that  on

26.01.2013 while he was on traffic duty at Malpani Chariali in North

Lakhimpur, the accused by riding a bicycle was going from Malpani

Chariali towards Thakurbari Road, and a man caught the accused by

saying ‘cycle theft’ and then he informed the occurrence at the police

station and as such the police came and took away the accused along

with the said bicycle to the police station. The police seized the said

bicycle and he signed in the Ext.1 seizure list wherein Ext-1(1) is his

signature. In his cross-examination, he has stated that he was on duty

from 11:00 AM to 2:00 PM but he could not recall the exact time when

the occurrence took place. He has clarified to have seen the accused

for the first time at the time of occurrence and thereafter in the Court

on  the  date  of  his  deposition  after  about  two  years.  Many  people

gathered at the place of occurrence but he does not know the names of

those people.  

10. PW-2 Sri Banikanta Patawari, informant, has stated that one day

at about 1:45 PM in the year 2013 he parked his bicycle at Malpani

Chariali and went to a nearby 'paan' shop and from there he saw the

accused taking away his bicycle by riding it and then two traffic police

caught the accused and took away the accused to the police station

along with his bicycle. The police seized his bicycle and handed him

the same. Ext-1 is the seizure list wherein Ext-1(2) is his signature. Ext-

2 is the FIR wherein Ext-2(1) is her signature. In his cross-examination,
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he  has  stated  that  he  does  not  have  the  voucher  by  which  he

purchased the said bicycle. He could not recollect the number of his

bicycle. 

11. PW-3 ASI Budheswar Borah, Investigating Officer, has stated that

during investigation he seized the stolen bicycle from the possession of

the  accused,  recorded  the  statement  of  the  seizure  witnesses  and

handed over the seized bicycle to the custody of the informant and

arrested the accused and forwarded to the Hon’ble Court. Thereafter,

he visited the place of occurrence and drew up a rough sketch map of

the  same and  on  completion  of  investigation  he  submitted  charge-

sheet  u/s  379,  IPC  against  accused  Md.  Nobi  Hussain.  Ext-1  is  the

seizure list, Ext-3 is the sketch map and Ext-4 is the charge-sheet. In

his cross-examination, he has stated that the informant did not submit

any document in connection with the fact that he is the owner of the

said bicycle.  

APPRECIATION OF EVIDENCE

12. PW-2 Banikanta Patowary is averred to be the owner of the bi-

cycle but he has admitted to have no document to vouch that truth.

Ordinarily while purchasing a bi-cycle a voucher is issued, but given the

fact that bicycle being not a motor-vehicle as such it does not  require

any  registration  under  any  law  except  some  municipalities  which

occasionally  ask  for  getting  it  enrolled  in  municipal  registers.

Considering  this  fact,  I  am  of  the  reasonable  opinion  that  non-

production  of  any  document by its  owner  PW-2 Banikanta  Patowary

does not wash way the prosecution case about the ownership of PW-2

of the bicycle. The defence side has also not claimed that the bi-cycle

belong to accused person.

13. PW-2 Banikanta Patowary,  who was the owner of the bi-cycle,

also  saw  the  accused  taking  it  away  from  its  parked  place.  PW-2

chased the accused and caught him whereupon PW-1 Sri Pradip Borah,

who was performing traffic duty and also had seen accused riding that

bi-cycle, caught the accused and handed him to the police personnel of
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the  police  station.  The  evidence  of  PW-1  and  PW-2  thus  get  fully

corroborated.  PW-3  ASI  Budheswar  Bora  had  also  deposed  to  have

seized  the  bi-cycle  from  the  possession  of  accused.  So,  all  these

testimonies  clearly  established the fact  that  accused  moves  the  bi-

cycle  of  PW-2  Banikanta  Patowary  from  his  possession  without  his

consent,  and the act  of  the accused to  flee away with  the bi-cycle

indeed proves that he had dishonestly  moved it  away.  Hence,  I  am

convinced of the fact that the prosecution has able to bring home the

charge  under  section  379  IPC  against  accused  Nobi  Hussain  and

accordingly he stands convicted under section 379 IPC.

RELEASE OF ACCUSED ON PROBATION:

14. Convict  committed  the  offence  in  broad  day-light  in  a  place

which is the busiest place in Lakhimpur Town and the police remains on

duty at the nearby place. Despite having knowledge of his probability

of being caught the convict took the risk which shows the audacity of

his behavior in committing crime. In view of the above, I am inclined

not to extend the benefit of section 3 or 4 of the Probation of Offenders

Act, 1958 to the convict.

SENTENCE HEARING: 

15. Convict Nobi Hussain is heard on the point of sentence where he

has stated that he has small children and siblings at home and sending

him to prison will cause great hardship to them. So, he has asked for

forgiveness from the case reiterating his innocence in this case.

16. I have given anxious consideration to the grounds on which he

beg leniency in his sentence and also heard Ld. Addl. P.P. as well as Ld.

Defence Counsel.  Considering the nature and gravity  of  the offence

and other factual circumstances regarding the offence as well as the

socio-economic and family background of the convict, I hereby order

the following sentence for the convict.
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O R D E R

17. In  the  result  of  the  above  discussion,  I  hereby  convict  Nobi

Hussain under section 379 IPC and sentenced him to undergo rigorous

imprisonment for 3(three) months under section 379 IPC. The period of

detention already undergone by the accused shall be set off. 

18. Furnish  a  copy  of  the  judgment  free  of  cost  to  convict  Nobi

Hussain.

19. The seized bi-cycle be given in the zimma of its rightful owner.

20. Judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open Court on this the 1st day of June, 2019.   

                                                                     (Shri Narayan Kuri)
     Chief Judicial Magistrate,

     Lakhimpur, North Lakhimpur
Dictated and Corrected by me:

     (Shri Narayan Kuri)
   Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:
Narayan Chetri, Stenographer

…...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Pradip Borah (PW-1)

Sri Banikanta Patawari (PW-2)

ASI Budheswar Borah (PW-3)  

PROSECUTION EXHIBIT

Seizure list (Ext-1)

Ejahar (Ext-2)

Sketch-map (Ext-3)

Charge-sheet (Ext-4) 

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

 (Shri Narayan Kuri)
         Chief Judicial Magistrate,
      Lakhimpur, North Lakhimpur
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