
G.R. 1103/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR,NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 1103/2014
U/s 341/342/323 IPC

State of Assam

                    -Vs-

 Sri Dipen Das
S/O: Sri Bhaben Das
R/O: Dowarpar
P/S: Panigaon
District: Lakhimpur, Assam            

                                        
.............Accused person

Date of offence explanation : 07.11.2015

Dates of recording evidence of PWs : 20.05.2016, 31.12.2016, 

  03.02.2017, 16.02.2018,

  07.05.2018

Date of statement recorded u/s 313, Cr.P.C : 19.06.2018

Date of recording evidence of DWs : 06.05.2019

Date of argument : 14.05.2019

Date of judgment : 28.05.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P, for the State

Sri Rupak Mahanta, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. Prosecution  case  has  arisen  out  of  an  ejahar  lodged  on

20.10.2009  by  one  Smti.  Sumitra  Das  with  the  Officer-in-Charge,

Panigaon Police Station wherein it has alleged that at about 10:30 PM,

on 15.10.2009, while Sri Sanatan Das, son of informant Smti. Sumitra

Das,  was returning home after  watching T.V  in the house of  one Sri

Thanu  Das,  resident  of  village  Dowarpar,  on  the  way,  without  any
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reason, accused persons Sri Dipen Das, Sri Bhoben Das and Sri Robindra

Das wrongfully restrained Sri Sanatan Das in front of their courtyard,

and took  him inside their  house and tied  the  legs  and hands  of  Sri

Sanatan  Das  with  plastic  rope.  Thereafter,  the  accused  persons

assaulted the son of the informant with the bluntside ('gaddi') of 'dao'

and 'lathi' and also with their legs causing grievous injuries on different

parts of his body. As the informant was busy with the medical treatment

of her son so there was delay in lodging the ejahar. Hence, the case.

2. After receiving the FIR,  the Officer-in-Charge of Panigaon Police

Station registered a case vide Panigaon Police Station Case No. 50/2015

under  section  341/342/325/34  of  the  Indian  Penal  Code.  The

investigation in this case was carried out and after the completion of

investigation,  the  investigating  officer  submitted  charge-sheet  under

section 341/342 of the Indian Penal Code against accused person Sri

Dipen Das to stand trial in the Court. The FIR-named accused persons

Sri Bhoben Das and Sri Robindra Das were not sent up for trial.

3. On receipt of the charge-sheet, cognizance of the offence under

station  341/342  of  the  Indian  Penal  Code  was  taken  as  per  section

190(1)(b)  Code  of  Criminal  Procedure.  After  the  appearance  of  the

accused person before the Court, copies were furnished to him as per

section 207 Code of Criminal Procedure. The particulars of the offence

under section 341/342/323 of the Indian Penal Code were explained to

the accused person to which he pleaded not guilty and claimed to face

the trial.

Points for determination:

4. The point which is required to be determined for a just decision of

this case is as follows:

(a) Whether the accused person, at about 10:30 PM, on 15.10.2009, at

village Dowarpar, under Panigaon Police Station, wrongfully restrained

Sri Sanatan Das, and confined him in his house and thereby committed

an offence punishable under section 341/342 of the Indian Penal Code ?
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(b) Whether the accused person, at about 10:30 PM, on 15.10.2009, at

village Dowarpar, under Panigaon Police Station, voluntarily caused hurt

to Sri Sanatan Das, and thereby committed an offence punishable under

section 341/342 of the Indian Penal Code ?

5.      During  the  trial  the  Prosecution  side  could  examine  8  (eight)

witnesses, namely, Smti. Sumitra Das (PW-1), Sri Sanatan Das (PW-2),

Sri Dibya Das (PW-3), Smti. Seuti Das (PW-4), Smti. Malita Das (PW-5),

Smti.  Tutumai  Das  (PW-6),  Dr.  Jayanta  Kumar  Dutta  (PW-7),  Sri

Lakheswar Chelleng (PW-8) and exhibited 5 (five) documents (Shown in

the Annexure appended below). The defence side has cross-examined

prosecution witnesses. After the closure of the prosecution witnesses all

the incriminating materials surfaced thereon against the accused person

were  put  to  his  explanation  under  section  313  Code  of  Criminal

Procedure. The defence plea was in complete denial and the defence

side inclined to adduce evidence in defence and as such examined Sri

Dipen Das (accused) as DW-1, Sri  Prabhat Das as DW-2 and Sri Laba

Kanta  Das  as  DW-3.  I  have  heard  the  Argument  of  both  sides  and

thereupon come to the following finding:  

Discussion, decision and reasons thereof: 

6. Let  me,  first  of  all,  re-produce  herein  below  the  gist  of  the

testimonies of the witnesses examined by the prosecution in this case.

7. PW-1 Smti. Sumitra Das, informant, has stated that on the day of

occurrence her son Sanatan Das after having dinner at night had gone

to  the  house  of  Thanu  Das  of  their  village  to  watch  T.V  and  after

watching T.V while her son was returning home and when he reached in

front of the house of accused Dipen Das, the accused took her son by

holding  his  mouth  and  also  gave  a  slap  to  him.  The  accused  also

assaulted her son by taking him inside. As a result, her son sustained

injury. Hearing cries, she went to the house of the accused and saw the

accused  assaulting  her  son.  The  police  examined  her  and  sent  her

injured son to hospital for her medical  treatment.  Ext-1 is the ejahar

wherein  Ext-1(1)  is  her  signature.  In  her  cross-examination,  she  has
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stated  that  the  ejahar  was  written  by  somebody  else.  She  could

recollect that the occurrence took place on 20th but not on 15th. At the

time of occurrence she was sleeping in her house and had not witnessed

the occurrence. She does not know whether the police seized the plastic

rope. On the night of the occurrence itself she lodged the ejahar. 

8. PW-2 Sri  Sanatan  Das,  victim,  has  stated  that  on the night  of

occurrence   while  he  was  returning  home after  watching  T.V.  in  the

house of Thanuram Das of their village, accused Dipen Das in front of

his courtyard restrained him and assaulted him in his neck by the blunt

side (‘gaddi’) of a ‘dao’. The accused took him inside his house and tied

his hands and legs with plastic rope and assaulted him with bamboo

‘lathi’ (stick). As a result he sustained injuries on his body and became

unconscious. The neighboring people gathered and when they asked the

accused the reason for assaulting him, the accused chased them with a

‘dao’ in his hand. Later, the boys of Jubak Sangha came and rescued

him. In his cross-examination, he has stated that the occurrence took

place on 20.10.2009 and not on 15.10.2009. At the time of occurrence

he was alone. In his cross-examination, he has not stated that he does

not know whether the police seized 'dao', 'lathi' and the plastic rope. 

9. PW-3  Sri  Dibya  Das  has  stated  that  after  3-4  days  of  the

occurrence he heard that there was quarrel between Sanathan Das and

the accused. In his cross-examination, he has stated that he had not

seen the occurrence.

10. PW-4 Smti. Seuti Das has stated that on the day of occurrence

while she was in her house, she heard cry of Sanatan Das and Dipen

Das. She heard Sanatan Das asking Dipen Das as to why he had been

beating him. She heard Dipen Das replying to Sanathan Das to keep

quiet and not to ask him anything. She heard giving of blows/beatings

by Dipen Das to Sanatan Das. She has further stated that they used to

call Sanatan Das as Bhim in their village. Thereafter, she shouted saying

repeatedly “Bhimok Marila Oi”. People gathered there. The occurrence

took place in front of the house of Dipen Das and from the shouts she
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could make out that Sanatan Das was dragged by Dipen Das towards

inside his house. As the people gathered at Tiniali in front of the house

of Dipen Das, they also went there and later on she returned to her

house. In her cross-examination, she has stated that she could see little

bit during the day, but she cannot see anything during night time. She

does not remember the date of occurrence but the time of occurrence

was about 10:00/10:30 PM when she was in her house. She has clarified

to have deposed in the Court on the basis of her imagination based on

the shouts she had heard at the time of occurrence. She could identify

the shouts at the time of occurrence as she knows those persons and

their voices.

11. PW-5 Smti. Malita Das has stated that she knows nothing about

the occurrence.

12. PW-6 Smti.  Tutumai  Das has stated that  she had heard that  a

fighting took  place  between the informant  and the accused and she

does not know anything else. In her cross-examination, she has stated

that she did not witness the occurrence.

13. PW-7 Dr. Jayanta Kumar Dutta, Medical Officer, has stated that on

16.10.2009, at 10:45 AM, he had examined Sri Sanatan Das at Panigaon

SHC with a history of alleged assault on 15.10.2009 at about 10:30 PM

and found no injury  on the  person  of  the  victim.  Ext-2  is  the  injury

certificate wherein Ext-2(1) is his signature. 

14. PW-8  Sri  Lakheswar  Challeng,  Investigating  Officer,  has  stated

that during investigation, he examined the informant and the victim at

the police station and recorded their statements,  visited the place of

occurrence and prepared a rough sketch map of the same and recorded

the  statement  of  the  witnesses  found  at  and  around  the  place  of

occurrence and recorded their statements, he went searching for all the

three FIR-named accused persons, namely, Dipen Das, Bhaben Das and

Robindra Das but he did not find them at their house and asked their

family members to send them to the police outpost. Later, Bhaben Das

and Robindra Das appeared at the police outpost. He examined them.
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For want of sufficient incriminating evidence against them, he allowed

them to go. After doing this much of investigation, he handed over the

Case  Diary  to  O/C,  North  Lakhimpur  Police  Station  because  of  his

transfer  to  Bandredewa  Police  Outpost.  A  perusal  of  the  Case  Diary

shows that the later part of the investigation was done by ASI Jitendra

Borah. The subsequent I/O arrested the accused Dipen Das and released

him  on  bail.  After  completing  the  investigation,  the  subsequent  I/O

submitted  charge-sheet  u/s  341/342  of  the  IPC  against  the  accused

Dipen Das. Ext-3 is the extract copy of G.D. Entry, Ext-4 is the rough

sketch-map of the place of occurrence and Ext-5 is the charge-sheet. In

his  cross-examination,  he  has  stated  that  the  occurrence  had  taken

place on 15.10.2009. He had received the ejahar on 20.10.2019. G.D.

Entry no. 303 dated 20.10.2009 was of Panigaon Outpost and G.D. Entry

no. 915 dated 21.10.2009 was of North Lakhimpur Police Station. He did

not seize any plastic rope and 'dao' which are mentioned in the ejahar.

In the sketch-map, he has indicated the place of occurrence as village

road.

15. DW-1  Sri  Dipen  Das,  accused,  has  stated  that  on  the  day  of

occurrence seeing somebody going backside of his house he opened his

back door and found Sanatan Das waiting there. On enquiry, Sanatan

Das told him that he was waiting there for no reason. On suspicion he

brought Sanatan Das inside his house and informed the family members

of Sanatan Das through his brother Gopal Das. Thereafter, he called the

members of Netaji Juba Sangha and the Gaonburah Prabhat Das to his

house. The villagers and the father of Sanatan Das came to his house

and then all of them asked the reason as to why he had come to his

house but Sanata Das replied that he simple had gone there. Previously

also Sanatan Das in the night time used to enter into the house of the

villagers for which the villagers had warned him not to do such act.

Thereafter, the villagers settled the matter between him and Sanatan

Das but after four days mother of Sanatan Das lodged an ejahar against

them with false allegation. In his cross-examination, he has stated that

he and Sanatan Das had visiting terms to the house of each other but

they did not visit the house of each other in the night time. 
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16. DW-2 Sri Prabhat Das, Gaonburah, has stated that at about 10:00

AM on 15.10.2009 accused Dipen Das called him to his house stating

that Sanatan Das had come to their house to commit theft. Accordingly,

he went to the house of Dipen Das and saw that Sanatan Das along with

his  father  Rongmon  Das  and  members  of  Netaji  Juba  Sangha  were

sitting there. Thereafter, all of them enquired Sanatan Das the reason as

to why he had visited the house of Sanatan Das but he replied that

simply he had visited the house of Dipen Das and then they sent back

Sanatan Das and after four days he heard that the mother of Sanatan

Das lodged an ejahar. Dipen Das neither wrongfully confined Sanatan

Das  nor  assaulted  him.  In  his  cross-examination,  he  has  stated  that

Dipen Das and Sanatan Das had terms with each other and they used to

visit the house of each other. Dipen did not tell him Sanatan committed

theft of which article. 

17. DW-3 Sri Laba Kanta Das has stated that in the year 2009 he was

the President of Netaji  Juba Sangha, Panigaon. At about 10:30 PM on

15.10.2009 Dipen Das informed him that he has caught a thief in his

house. Accordingly, he went to the house of Dipen Das and saw Sanatan

Das along with his father Rangman Das and some villagers sitting there.

On enquiry, Sanatan Das confessed before them that he had come to

the house of Dipen Das with intent to commit theft. Thereafter, after

explaining Sanatan Das they allowed Sanatan Das to go, in presence of

Gaonburah and after four days the mother of  Sanatan Das lodged a

false case. When he went to the house of Dipen Das neither Sanatan

Das  was  in  tied  condition  nor  he  was  assaulted.  In  his  cross-

examination, he has stated that the injured Sanatan Das used to visit

the house of Dipen Das.      

                     APPRECIATION OF EVIDENCE

18. A close look on the evidence of the Medical officer i.e. of PW-7 Dr.

Jayanta Kumar Dutta, reveals that on 16.10.2009, at 10:45 AM, he had

examined Sri  Sanatan Das at Panigaon SHC with a history of alleged

assault on 15.10.2009 at about 10:30 PM but found no injury on the
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person of  the victim at the time of  his medical  examination.  On the

other hand victim PW-2 Sanatan Das and his mother PW-1 Sumitra Das

recalled the date of occurrence as 20.10.2009 and not 15.9.2009. So,

the assertion of victim and his mother that the date of occurrence as

20.10.2009 clouded the relevance of Ext.2 Medical Report in the instant

case and instead prop up a doubt as regard the prosecution story as

regards the actual day of the occurrence given the fact that Ext.1 FIR

also  reflects  the  date  of  occurrence  as  15.9.2009.  It  is  pertinent  to

mention herein that the medical examination was not done under police

requisition.

19. If the version in Ext.1 FIR is to be believed in conjunction with the

date of medical examination of victim, then it reflects that in the FIR PW-

1 Sumitra Das has averred that she filed the FIR on 20.10.09 because

she was pre-occupied with the treatment of her son i.e. victim Sanatan

Das but on the other hand Ext.2 Medical Report shows that Sanatan Das

had no injuries in his person on 16.10.2009. So, a reasonable ground

found to presume that the stance taken by informant to justify the delay

of five days in filing of the FIR i.e her preoccupation with the treatment

of her son, has been crumbled like a pack of cards.

20. PW-2 Santan Das has stated that at the time of the occurrence he

was proceeding towards his home and on the road he came across with

accused Dipen Das who dragged him inside the house of accused and

thereupon tied  him and assaulted  him.  PW-4 Smti  Seuti  Das  who is

partially  blind  and a  resident  adjacent  to  the  house  of  accused  had

heard at the time of the occurrence the crying of Sanatan Das begging

accused Dipen not to beat him. So, a conjoint reaching of the version of

PW-2 and PW-4 reflects that victim was inside the house of accused at

the relevant time of the occurrence. PW-2 has admitted that members of

the Jubak Sangha had rescued him from the clutch of the accused. DW-3

Laba Kanta Das was the President of the Juba Sangha at the relevant

time  of  the  occurrence  and  he  has  stated  that  at  the  night  of  the

occurrence  he  was  called  in  by  accused  Dipen  Das  in  his  house

informing the fact that he had caught victim Sanatan Das who came to
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commit thief in his house. Upon reaching the house of accused he found

victim Sanatan Das was kept there and his father was also present out

there,  but  he  was  not  tied  nor  any  torture  was  meted  out  to  him.

According to him victim Sanatan Das admitted before them that he had

come near the house of accused with an intent to commit thief. In other

words the version of PW-2 Sanatan Das got the support of DW-3 Laba

Kanta Das regarding his presence and release of victim from the house

of accused. DW-2 Prabhat Das who is the Gaonburah had also came to

the  house  of  accused  on  being  called  by  accused,  and  he had also

questioned victim Sanatan Das about the reason for his coming in the

backside of  the accused at night to which victim had stated that he

came there for no reason. Thereupon, victim Sanatan Das was sent back

home in company of his father who had also reached there. According to

him, victim was not illegally detained by accused. The contention of the

victim that he had come from the house of Thanu Das at the relevant

time of the occurrence also stands not supported by the prosecution

evidence because the I/O did not examine this Thanu Das. 

21. The  fact  that  has  been  discerned  from  the  evidence  of  the

witnesses shows that at about 10 PM victim Santan Das came in the

backside of the house of accused which the accused presumed as an

attempt to commit theft by the accused and as such keeping the victim

inside his house he called in the Gaonburah and local people, who then

released  victim  after  questioning.  The  accused  was  justified  in  his

approach  in  detaining  the  accused  in  his  home upon finding  him in

suspicious  condition,  and  he instead taking  the law in  his  hand had

called  in  local  people  including  the  Gaonburah  for  taking  necessary

recourse to law. The local people upon persuasion released the victim to

his lawful guardian. So, the restraining of victim in the house of accused

cannot  be  termed  as  unlawful  and  as  such  I  am  of  the  conclusive

opinion that the prosecution has failed to bring home the charge under

section 341/342 IPC and as such the point for determination is answered

in negative against the prosecution.

22. Moreover,  as  reflected  from  the  above  evidence  that  victim

Sanantan Das and her mother Sumitra Das (PW-1) have affirmed that
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the occurrence did not take place on 15.1.2019 but on 20.1.2019 and as

such the medical examination of victim which was done on 16.1.2019

becomes impuissant and stand to fail the test that it was done as part of

the alleged incident. Since, it has come out in evidence that the medical

examination was not done under the requisition of police, as such the

legal force of Ext. 2 Medical Examination Report further gets corroded.

Moreover, I am convinced from the testimonies of witnesses that not

physical assault was meted out to the victim when he was caught and

kept  confined  inside  the  house  of  accused  upon  finding  him  in  a

suspicious condition in the backside of the house of accused. So, I am of

the conclusive opinion that the prosecution has failed to bring home the

charge under section 323 IPC against the accused and accordingly the

second point for determination is also decided against the prosecution.

 

 

        O R D E R

23. In view of the foregoing discussion, I hereby acquit accused Sri

Dipen Das of the charge under section 341 IPC and as such he is set at

liberty forthwith. The bail-bond of the accused person shall  remain in

force for a further period of six months. 

24. The  judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open court, today on this 28th day of May, 2019 under

the hand and seal of this court.

                                                                      

 (Shri Narayan Kuri)
                 Chief Judicial Magistrate,

                         Lakhimpur, North Lakhimpur
Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur                                      Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Smti. Sumitra Das (PW-1)

Sri Sanatan Das (PW-2)

Sri Dibya Das (PW-3) 

Smti. Seuti Das (PW-4)

Smti. Malita Das (PW-5)

Smti. Tutumai Das (PW-6)

Dr. Jayanta Kumar Dutta (PW-7)

Sri Lakheswar Chelleng (PW-8) 

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Medical Examination Report (Ext-2)

Extract copy of G.D. Entry (Ext-3)

Sketch map (Ext-4)

Charge-sheet (Ext-5)

WITNESSES FROM THE DEFENCE SIDE

Sri Dipen Das (DW-1) 

Sri Prabhat Das (DW-2) 

Sri Laba Kanta Das (DW-3)

DEFENCE EXHIBIT

Nil     

  (Shri Narayan Kuri)
              Chief Judicial Magistrate,

                           Lakhimpur, North Lakhimpur
Transcribed & types by-
Sri Narayan Chetri, Stenographer
                     

                                   

Page 11 of 11


